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In the week this issue of without prejudice was being
published, the National Assembly was about to debate
for the last time the Protection of State Information

Bill, otherwise known colloquially as “the secrecy bill,” and
editor Myrle Vanderstraeten has commented on the Bill at
some length. It is a foregone conclusion that the African
National Congress will use its majority to ram the Bill
through, and all that will then remain will be for President
Jacob Zuma to sign it and then promulgate it.             

If he is wise, however, he will ask the Constitutional
Court to consider whether the Bill
meets all the requisite constitutional
requirements. 

Considerable concern exists in
this country about any government
that seeks to protect itself from
examination and criticism. There is
good cause for this: successive gov-
ernments during the period of
apartheid manipulated and abused
the law to protect them from the
detailed investigation by civil society
that is a hallmark of any democrati-
cally governed society. 

The exact comparison has been
made in the last week by President
Mohamed Morsi of Egypt, whose
recent decree effectively places him
above oversight of any kind, including that of the courts.
He is learning that Egyptians will not again supinely accept
the diktat of their president. 

It is now clear that the ANC is intent on rushing the
Protection of State Information Bill through parliament
before it prorogues, ahead of its elective conference in
Mangaung and in order to hobble the work of the
Commission of Inquiry into the arms deal led by Judge
Willie Seriti. 

But this Act is likely to be stillborn. I am assured that
various of the opposition political parties will bring it to the
Constitutional Court in order to question its validity and
they are likely to be supported by various non-governmental
organisations, all anxious to preserve one of the most funda-
mental aspects of any democracy – the inalienable right of
citizens to question their government.     

___________

I am not at all surprised to note that the Public
Protector, Thuli Madonsela, runs a department that is
overwhelmed with work and is underfunded. Her prede-
cessors had no such difficulty but then they didn’t attack
the post to which they had been appointed with anything
like the same degree of determination, public approbation
and success. 

Ms Madonsela has turned the position of Public
Protector from being tired and ineffectual into one which
genuinely gives South Africans the sense that there is at

least someone out there who is
willing to risk much in order to
protect them.  

Another woman drawn from a
similar ilk is the suspended deputy
director of the National
Prosecuting Authority, Glynnis
Breytenbach. She is unlikely to be
cowed by attempts by executives in
the Authority to derail her
approach to a number of high level
prosecutions that have attracted
national attention. 

Ms Breytenbach has an enviable
record in prosecuting white collar
criminals and her knowledge of
commercial law and the processes
involved in business is consider-

able. But for the past several months the Authority has sat
there twiddling its thumbs while this matter, which is clearly
an attempt to cold-storage her role until after the
Mangaung conference, is consigned to the local equivalent
of Never-Never land. 

What is happening with regard to the dealings that sur-
rounded the issue of mining licences for the Sishen Iron
Ore Mine? What has been done about extricating Barry
Tannenbaum from his comfortable existence in Australia to
tell South African courts his side of the story in that aston-
ishing Ponzi scheme in which many local millionaires had
their tails tweaked? To my knowledge, not much if any-
thing. 

Events of these kinds have no place in a well-run democ-
racy – but we don’t have that yet, do we?  �

DAVID GLEASON 

December 2012
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2012 will go down as a year punctuated by change among the
legal firms in South Africa, and abroad. Among others,
Bowman Gilfillan opened two new offices – one in Uganda

and one in Dar es Salaam. Adams & Adams announced the open-
ing of offices in Tanzania (including Zanzibar), Burundi and an
OAPI office in Cameroon. We saw the end of Dewey & LeBoeuf
and the takeover of the Johannesburg office by Baker & McKenzie. 

Edward Nathan Sonnenbergs opened offices in Rwanda and
Burundi and, in its most recent announcement, a takeover of
Brink Cohen Le Roux in order to create “a one-stop-shop service
to the mining sector.” Cliffe Dekker Hofmeyr and Spoor & Fisher
announced an agreement which would give clients a wide range of
services; the CDH IP Practice joined Spoor & Fisher.  

Bell Dewar and Fasken Martineau are
to merge. Eversheds South Africa
returned to its registered name, Routledge
Modise, in the interests of clients. Norton
Rose opened an office in Dar es Salaam
and announced that it will combine with
leading US law firm Fulbright & Jaworski
LLP in June 2013 to form Norton Rose
Fulbright. 

It seems that in an economy still bat-
tling to recover from the 2008 economic
fallout, consolidation of practices has
become the norm.

___________

The contentious Protection of State
Information Bill appears set to have wel-
come changes included. The clause that
offers protection for whistleblowers who
reveal classified information in order to expose a crime will be
reinstated while clause 1(4) which stated that there would be no
such provision and would overrule the Promotion of Access to
Information Act (2002) will be removed. 

However, clause 1(3) will be reworded to ensure that should
the official secrets legislation clash with any other law the courts
will consider that certain state information needs to be protected
and classified in terms of that Act. 

Thuli Madonsela had said the Bill as it stood would hamper
her investigations and clause 5 (3) will be changed to include in
addition to cabinet, the Public Protector, the Auditor General and
all other chapter nine institutions as those who have access to
classified information in order to function effectively. 

It has taken two-and-a-half years to reach this point and during
the week without prejudice is being printed it is due to go before the
ad hoc committee and then a plenary of the National Council of
Provinces. While the ANC has said the amendments are final and
Bill Raseriti Tau, chairman of the National Council of Provinces ad

hoc committee has said that members of the multiparty committee
“... have also agreed to disagree on some amendments.” 

Citizens should not see themselves going back to an era when
government is permitted to hide what it does. Government is the
servant of the people. The Right2Know campaign has said it
remains committed to ensuring a just classification law governing
how the state should keep limited secrets and unless this happens
it will take the fight to the Constitutional Court. 

It seems highly likely that we have not heard the end of this.

___________

Fraud and corruption continue to hamper our economy. The
perception of corruption in the country has increased by 19.5%

between 2008 and 2011. On a 10-point
scoring system South Africa drops from 5.1
in 2007 to 4.1 on the corruption index, its
lowest rating since the index began 17 years
ago. This is expected to drop to below 4 for
2012 and there is considerable concern that
our already fragile economy will be nega-
tively affected by investor ratings as this is
when countries fall into the “failed state”
category, and the group of most corrupt
nations in the world. The anti-corruption
legislation does not appear to have
achieved what it set out to do.

Forensic lawyer Peter Allwright will
write in  the March 2013 issue of without
prejudice on a new technique that is being
learnt in an attempt to stem this rising tide.

___________

One of the brighter notes out of the devastation of Hurricane
Sandy was an altruistic act by Anheuser-Busch. For one day the
canned beer production line became a canned water production
line. It is estimated that around 44 000 cases (1 056 000 cans) of
free emergency drinking water would be delivered to New Jersey
and New York. Anheuser-Busch has been donating water cans
during times of disaster for more than 100 years.

___________

A very big thank you to those who have written articles for
without prejudice in 2012; the standard of information has been
high and the insight provided has enlightened many. We do
appreciate enormously the time and effort spent.

It just remains for the without prejudice team to wish all its
readers a very happy festive season; here’s to a healthy, happy and
successful 2013. �

MYRLE VANDERSTRAETEN

Editor’snoteEditor’snote
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Chaskalson on a call to action
C A R M E L  R I C K A R D

One of the reasons the former Chief Justice’s analysis of the draft Legal
Practice Bill is receiving such prominence is that he has not often spoken
out about current issues since his retirement. He’s been keeping his tinder
dry. But when he chose the AGM of the Cape Law Society to speak his
mind about a government plan to transform the legal profession, you
could be sure he would have something significant to say.

No-one doubts that he is one of the giants of modern jurisprudence
and his analysis of the Bill was, as you might expect, thorough, devastat-
ing - and unanswerable. In fact his comments could be seen as an early
warning system of what the courts might find if the
Bill is passed in its present form; a check list of some
of the grounds on which the Bill, as it stands, might
be found unconstitutional, 

He began by warning that ‘though it has some
redeeming features’ the Bill contained provisions that
posed a potential threat to the independence of the
legal profession. But before he listed these problems
he said he wanted to lay the foundation ‘for the
proposition that the independence of the judiciary and the
legal profession are central pillars of our constitutional
democracy and that we should be astute to ensure there is
no erosion of these fundamental principles.’

Influenced by the ANC’s 1989 Harare Decla-
ration, the Constitution provides a framework for
South Africa to move away from the old order where
there were ‘no rights and no protection against the abuse
of power,’ to a constitutional democracy based on the
rule of law. He made an important point about the
duty of courts under the Constitution: they must
declare that laws inconsistent with the Constitution are invalid, an obli-
gation in stark contrast with the function of courts under the previous
government, summed up thus by another previous Chief Justice:
‘Parliament may make any encroachment it chooses upon the life, liberty or

property of any individual subject to
its sway … and it is the function of
the courts of law to enforce its will.’

Post-1994, however, ‘the primary
role of the judiciary as guardian of the
constitution, is to ensure that every-
body, including the other arms of gov-
ernment, act lawfully.’ In this task
the judiciary depends on an inde-
pendent legal profession.
According to the Commonwealth
Latimer House Principles, adopted
by South Africa, ‘An independent,
effective and competent legal profes-
sion is fundamental to the upholding
of the rule of law and the independ-
ence of the judiciary.’ Many elements of the Constitution, such as the
right to just administrative action, clearly require lawyers who are inde-
pendent, effective and competent.

And here Justice Chaskalson made clear that the legal profession was
in need of reform; as well as acting without fear or favour in relation to

clients, observing high professional standards and
acting honourably in relation to the courts, the pro-
fession needed to ensure that it did not serve only
the elite. The public needed to have access to the
profession – not just the wealthy – otherwise the
profession could not claim to serve the public inter-
est. And its professional rules needed to help achieve
this aim, not frustrate it.

Chaskalson quoted the UN’s basic principles on
the role of lawyers, which says they shall be entitled
to ‘form and join self-governing professional associations
to represent their interests, promote their continuing edu-
cation and training, and protect their professional integrity.’
The executive of their professional association ‘shall
be elected by its members and shall exercise its functions
without external influence.’

However, Chaskalson asserted, ‘the Bill does not
respect the freedom of lawyers to form and join self-gov-
erning professional associations.’ Instead, key functions
listed in the UN principles would now be dealt with

in terms of the Bill, by empowering the Minister of Justice to take them
over and prescribe how they will operate.  

He said there was no reason to believe that the powers taken from the
profession would be abused. ‘But … we do not know what might happen in

Reports on the recent influential speech by former
Chief Justice, Arthur Chaskalson, have correctly
focused on his criticisms of the proposed Legal

Practice Bill for infringing the independence of the legal
profession. But his scathing analysis of the Bill included
warnings about other serious problems hiding in the
draft as well as the threats to constitutional democracy
contained in several other government Bills.

thelawthelaw
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the future. A structure is being proposed which opens the door to important
aspects of the profession being controlled by the executive, and that is inconsis-
tent with an independent legal profession.’

He said that the first steps towards erosion of rights were particularly
dangerous, for ‘if allowed to pass without objection, they open the way for a
political culture in which this is treated as acceptable.’
‘There are signs that this is what is happening in our country.’
In a strong challenge to the legal profession he said it had a duty to

itself and to the public to do all it could to protect its independence,
which included ‘raising its voice against measures calculated to erode that
independence.’ The draft Bill ‘is such a measure.’

In addition to his minutely detailed analysis of the Bill’s dangers, and
his urging the profession to make itself heard on the threat posed to its
own independence, Justice Chaskalson raised a few other questions related
to the validity of the Bill. One concerns the relationship between
attorneys and advocates under the Bill. The drafters, ignoring an agree-
ment between the advocates’ and attorneys’ professions about how this
relationship should be reflected in the Bill, have ensured that ‘the
advocates’ profession will now become a junior partner of the com-
bined profession.” 

Chaskalson sees this in terms of its impact on parity between legal
firms and also in terms of its consequences for the public and their
rights. ‘Access to advocates enables smaller firms (of attorneys) to compete
with larger firms when their clients are involved [in matters of constitutional
litigation and other cases]. A weakening of the advocates’ profession could
have serious consequences not only for the legal profession, but for the public
as well. That is a matter of great public importance that needs to be debated.’

In other words, Chaskalson suggests that this could be a subsidiary
ground for challenging the constitutionality of the Bill. 

Another crucial part of his speech was his comment about the need
to prevent the erosion of rights and of checks and balances. ‘The first
steps to that end,’ he said, ‘even if they may seem at the time not to pose
immediate threats, are particularly dangerous, for if allowed to pass without
objection, they open the way for a political culture in which this is treated as
acceptable. There are signs that this is what is happening in our country.’

Then, in the context of insidious ‘first steps’ towards the erosion of
rights, he gives a list of planned or attempted government measures:
‘The proposal initially made, but since revised, for a review of the powers of
the Constitutional Court, the proposal once advanced, but subsequently put
on hold, that there be a media tribunal to exercise some form of control over
the media, the recent opposition by the Minister of State Security to pro-
posed changes to the Protection of Information Bill presently before
Parliament.’

All of these attempts by government to erode rights should be
taken seriously as ‘first steps’ on a slippery slope. The legal profession,
he said, had a duty to itself and to the people of South Africa to do all
it could to protect itself independence. It should explain to the public
the role played by an independent legal profession in protecting
democracy. 

And, in a devastating final reference to threat posed by the Bill, he
concluded that the profession should also raise its voice ‘against meas-
ures calculated to erode that independence. The Legal Practice Bill in its
present form is such a measure.’ �

thelawthelaw
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A deeply divided profession
C A R M E L  R I C K A R D

Elements within the Black Lawyers Association in particular appear
unwilling to speak out strongly against the Bill, apparently both
because it generally supports the Bill’s provisions and even possibly
because it is unwilling to challenge government over the issue. The
National Association of Democratic Lawyers, Nadel, appears slightly
more willing to voice criticism, while the old Law Society, whose
members are now referred to as the ‘stats,’ meaning the people who
are part of the organisation because of a ‘statutory requirement,’ are
the most vocal in their concerns.

Thus the outgoing president of the Cape Law Society, Lulama
Lobi, deployed by the Black Lawyers Association as president of the
Society for a two year term, said in his presidential report to the
AGM: ‘We must embrace it [the Bill] and make sure that our members

benefit from it and are not worse off in the new era.’
In a position that seems to regard the Bill as a done deal, Lobi’s

comments contained no criticism, but rather emphasised that attor-
neys should ensure they used it to their advantage. ‘We should not be
blind to the challenges and advantages that the new era brings with it,’ he
said. ‘We must position our structures to represent our members in the
best possible ways.’  

On the other hand, a report to the AGM by the co-chairpersons
of the Law Society of South Africa, Jan Stemmett and Krish
Govender (of Nadel), was more cautious about the Bill. They said
that there were ‘still a number of worrying aspects’ which, despite
negotiation, still included aspects that ‘need refinement – and some
indeed need to be removed totally from the Bill.’

As for the position of the ‘stats;’ it can be seen in the reaction of
Koos Alberts, incoming president of the society. Stressing that his
comments were made on behalf of the SA Attorneys’ Association,
whose members form part of the Cape Law Society, Alberts said he
agreed with all Chaskalson’s criticisms of the draft Bill. 

The issues raised in Chaskalson’s speech had been the subject of
numerous discussions between the law society’s three constituen-
cies, he said. The three groupings were in agreement about a num-
ber of the Draft’s provisions but the issues highlighted by
Chaskalson were precisely those about which there was ‘still dis-
agreement’ between the society’s groupings. �

While the speech by Justice Arthur
Chaskalson was warmly-applauded, he
was addressing a deeply divided profes-

sional body. From off-the-record discussions during
the Cape Law Society’s AGM it became obvious that
its three constituent sectors are adopting a variety of
positions in relation to the Legal Practice Bill. 
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Criminal prosecution of corporates
for human rights violations
T A R Y N  V A N  D E V E N T E R

In terms of article 5 of the Statute, the court is limited to the most serious
crimes of concern to the international community as a whole, collectively
known as the ICC Crimes.1

Article 25 provides that
the court has jurisdiction over
natural persons and only over
offences committed after the
Statute was enacted.  Thus a
corporate may not be crimi-
nally prosecuted for the
offences as encapsulated under
the Statute and ICC.  A per-
son who commits a crime
within the jurisdiction of the
court shall be individually
responsible and liable for pun-
ishment (article 25(2)). The
question arises whether a busi-
nessperson is able to avoid
prosecution by hiding behind
the corporate.  

A corporation can be
actively involved in violating human rights, giving rise to primary respon-
sibility. A corporation may also possibly be involved insofar as it does not
take action to  protect human rights where the corporation is not the
immediate violator.2 Thus the question to what extent international
criminal law imposes obligations directly on corporations arises.  The dis-
agreement among states about corporate criminal liability was apparent at

the 1998 Rome conference on the International Criminal Court.
Delegates failed to reach consensus on how indictments were to be
served, who would represent the legal persons and how to ensure that
natural persons would not hide behind group responsibility. As a result,
the Statute and ICC only provides jurisdiction over natural persons and
is not designed to hold corporations responsible 3

The only exclusion  for criminal liability found in the Statute is dealt
with in Article 31, which provides that a person shall not be criminally
responsible if their intellectual capacity to understand that he/she was
committing a crime had been lost, or  they were acting in self defence or
the conduct alleged to be a crime was caused by duress resulting from
imminent threat of death.

Thus, since the corporate itself may not be prosecuted under the
Statute, there is no possibility of hiding behind its veil to avoid prosecu-
tion. This is especially so if the provisions of Section 4 of the ICC are
applied insofar as acting unlawfully under the orders of a superior is not a
defence to an ICC crime and accordingly the individual is liable for con-
viction.

Absence of legal personality has been perceived as a barrier to
asserting responsibility on corporations.  There is historical precedent
of corporate criminal responsibility following the aftermath of World
War II. The  Military Tribunal at Nuremburg in the IG Farben trial
considered the corporate defendant, Farbens, with capacity to violate
the laws of war.4

The defendants in this case had all been directors of IG Farben, a large
German conglomerate and chemical firm, and the largest producer of poi-
son gas used at extermination camps.  IG Farben also contributed to
Germany's ability to wage war despite being cut off from all major oil
fields by synthesising gasoline and rubber from coal.  Of the 24 defendants
arraigned, 13 were found guilty and sentenced to imprisonment.  The
court allowed the defendants the defence of necessity and only in the case
of constructing a plant next to a concentration camp in order to utilise
inmates as slave labour, did the tribunal consider there to be sufficient
evidence to prove that IG Farben directors acted on their own initiative
and concluded that the defendants could be held responsible.5

Though this historical situation is one of few in which a corporate is
treated as criminally liable, there have been recent developments in
American law where the possibility has been raised that US courts may
begin to hold corporations liable for human rights violations. An example
is the Alien Tort Claims Act which permits aliens to bring private tort
suits against corporations for certain human rights violations committed
in the US or abroad6. 

It has been debated whether the the Rome Statute of
the International Criminal Court Act (27 of 2002),
which outlaws crimes against humanity, genocide

and war crimes and establishes the International
Criminal Court in the Hague to prosecute these crimes,
can be applied against corporations. In addition would a
shareholder or director be able to avoid prosecution in
South Africa for an International Criminal Court (ICC)
crime by hiding behind a corporate structure?

thelawthelaw
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Prosecution of shareholders

In order to charge a shareholder of a company for an ICC Crime the
shareholder would either have to commit the crime personally or would
have to assist in its facilitation by, for example, giving a perpetrator
weapons, fuel or funds. Facilitation of a crime is dealt with in article
25(3)(c) of the Statute, which provides that a person shall be criminally
liable if that person facilitates the commission of such crime, aids, abets or
otherwise assists in its commission, or its attempted commission, includ-
ing providing the means for its commission.  

Article 25(3)(d) of the Statute further provides for the liability of any
person who in "any other way contributes to the commission or attempted
commission of such crime by a group of persons with a common purpose." With
this in mind, and having regard to the widely construed provisions of
Article 25, it may be possible for shareholders to be held personally liable
for any contribution to an offence or aiding in the commission of the
offence if there is a close enough causal connection between the  share-
holder and the ICC Crime.7

A civil solution

International human rights instruments applicable in South Africa, and
most states for that matter, are not designed to hold corporations crimi-
nally responsible, though this does not release a corporation from comply-
ing with human rights obligations. With the ICC and Statute in mind,

the absence of corporate criminal liability has led to victims of ICC
Crimes attempting to resort to civil proceedings, which in essence is a
mechanism  to provide compensation for victims rather than an avenue
of enforcement.8

The issue of vicarious liability may arise in situations where a victim
attempts to enforce civil proceedings against perpetrators of ICC Crimes.
Where an employee of a corporation has perpetrated an ICC Crime
he/she may be criminally liable under the ICC. However, if the individual
was acting in the course and scope of employment or in executing anoth-
er's instruction the action, if undertaken in furthering the business of the
corporation, this will be sufficient to hold the corporation vicariously
liable in terms of a civil claim.9

Once a corporation is held so liable, it may well be within the discretion
of the court to lift the veil of incorporation and ignore its separate legal
entity if the relevant requirements are met. These are that it is in the inter-
ests of justice to do so and that the corporation has, so to speak, no separate
mind, will or existence. In exercising such a discretion the court may, in
fact, hold officers of the company, shareholders, managers or directors per-
sonally liable insofar as their actions were causally linked to such atrocities
and provided that without such piercing, injustice will be suffered. �

Van Deventer is an associate in the Litigation Department of Bowman
Gilfillan
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9 Joubert “The Law of South Africa” (1995) 4 Part 1 at p81.

The opening proviso in that section effectively says a scheme of arrangement
with shareholders and other securities holders cannot be proposed when a

company is in liquidation or business rescue. Some fundamental re-thinking
about how to obtain control over a company in liquidation is necessary.

There may, for example, be commercial reasons for taking over a company
in liquidation. One reason is the tax benefit of the assessed losses in the
company. The acquiring party may also believe that, under its control, the
company can be resuscitated or integrated beneficially into its own struc-
ture. But how can this be done?

This question mostly arises in the context of companies in provisional
liquidation, that is, where the court has not yet made a final liquidation

No solution in sight
J U L I A N  J O N E S  A N D  Y A N I V  K L E I T M A N

S114 of the Companies Act, 2008 has thrown a
spanner in the works in relation to schemes of
arrangement for companies in liquidation.  

CompanylawCompanylaw
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order. However, that company is still
in liquidation under s348 of the
Companies Act, 1973 (the previous
Act). s348 is still in force since it
forms part of the provisions of liqui-
dation. Under this section, the wind-
ing-up of a company is deemed to
have commenced at the time the
application for winding up is presented
to a court.   

In the case of a closely-held pri-
vate company, the acquirer could
enter into share sale agreements with
each shareholder and so acquire the
entire issued share capital of the
company. All shareholders would
have to agree to this.  

If not all, but a substantial block of
the shareholders consent to the sale
agreement, then "drag-along" provi-
sions in a shareholders agreement may
be invoked. This would, of course, be
subject to  those kinds of contractual
provisions being in place. The drag-
along rights would allow a shareholder
holding a certain percentage of the
company’s shares – normally a con-
trolling stake – to compel the remain-
ing shareholders to sell their shares to
the acquirer on the same terms. Under
s311 of the previous Act, a scheme of

arrangement was open to any company, including one in liquidation, if the
acquirer is able to rustle up support for the takeover by a 75% majority of
shareholders. The company, a shareholder, a creditor or the liquidator could
apply to court to set in motion the scheme of arrangement mechanisms in
s311. This section provides for a scheme with shareholders and creditors alike. 

s114 read with s155 of the Companies Act has fundamentally changed
the position and left practitioners and liquidators scratching their heads
over how to achieve the same outcome. 

s114 now provides that "[u]nless it is in liquidation or in the course of business
rescue proceedings in terms of Chapter 6, the board of a company may propose and,
subject to subsection (4) and approval in terms of this Part, implement any arrange-
ment between the company and holders of any class of its securities." "Securities"
means, among other things, shares in a company; it also includes all other
kinds of instruments issued or authorised to be issued by a profit company.  

s155 of the Companies Act (dealing with compromises), seemingly con-
tains the answer for companies in liquidation. But s155 deals only with
creditors, not shareholders: "The board of a company, or the liquidator of such a
company if it is being wound up, may propose an arrangement or a compromise
of its financial obligations to all of its creditors, or to all of the members of any
class of its creditors, by…" Since the acquirer aims to obtain voting control
over the company, he needs to acquire the shares, so a compromise with
creditors won’t help.

Liquidators and others appear to have lost a means of taking over liqui-
dated companies. The legislature’s intention behind this is not entirely
clear, though encouraging the use of business rescue as an alternative could
be its aim.

Besides privately negotiated share acquisition agreements with all share-
holders, what other options are available for the takeover of companies in
liquidation?  They appear to be: 

A s113 amalgamation or merger: 
s113, unlike a s114 scheme of arrangement, does not have a "carve-out”
for companies in liquidation.  s1 of the Companies Act suggests two
forms, as contemplated in the definition of "amalgamation or merger":   
(i) the formation of one or more new companies, which together hold

all of the assets and liabilities  held by any of the amalgamating or
merging companies immediately before the implementation of the
agreement, and the dissolution of each of the amalgamating or
merging companies; or 

(ii) the survival of at least one of the amalgamating or merging compa-
nies, with or without the formation of one or more new companies,
and the vesting in the surviving company or companies, together
with any such new company or companies, of all of the assets and lia-
bilities held by any of the amalgamating or merging companies
immediately before the implementation of the agreement.    

So the acquirer could, for example, "subsume" the company into the
acquirer or its group, so that all the company's assets and liabilities become
those of the acquirer (s116(7)). Consider here the procedures in s115 and
s116 of the Companies Act, which include, among other things, a special
resolution of the respective shareholders of the acquirer and the company.  

Both the company in liquidation and the acquirer must be profit compa-
nies under the Companies Act.  A potential snag, however, with a s113
merger (especially if the company in question is hopelessly insolvent) is
that the amalgamated or merged company must satisfy the solvency and liq-
uidity test as set out in s4 of the Companies Act.1 Also, creditors can object
to the merger under s116(1).

Will placing the company into business rescue help in any way?  
s131(6) expressly contemplates that even if a company is in liquidation,
an application for business rescue may be brought by an "affected person"
(that is creditors, shareholders, employees or trade unions).  Apart from
having to prove a reasonable prospect for rescuing the company, it is
doubtful that a business rescue plan can provide for an expropriation of
shareholders.  

The Companies Act is unclear on this – a wide interpretation to the
business rescue practitioner's powers would be necessary.  A minority
shareholder could probably argue that the legislature’s intention cannot
be to expropriate him under a business rescue plan since the company
may be rehabilitated, in which case he would still have a strong interest
in the company.  

If the legislature had intended expropriation, then it would have said
as much in s137 (Effect on shareholders and directors), as it expressly
mentions expropriation in s114, in Chapter 6.

It seems that, at most, a business rescue plan can "alter" shareholders'
rights (s152(3)(c)).
Whether or not the company is in liquidation, business rescue or other-
wise, the company could amend its Memorandum of Incorporation to

CompanylawCompanylaw
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create a new class of (controlling) shares to be issued to the acquirer, with
class rights that are superior to those of existing issued shares.  Class rights
would achieve the same effect as a takeover, but could be messy.  Not all
shareholders can be displaced in this way. Unless the company is in busi-
ness rescue (s152(7)), there is a statutory pre-emptive right for existing
shareholders to take up any fresh shares to be issued by a company (s39).
However, this only applies as a default position to private companies.
If the company is a "regulated company" under s118, that is a public
company, a state-owned company, or a private company where 10% or
more of the voting securities had been transferred among unrelated par-
ties in the last two years, the "squeeze out" mechanisms in s124 could be
used.  This entails making an offer to the shareholders; if 90% of them

accept the offer, the acquirer can "squeeze out" the rest by compelling
them to sell their shares to him on the same terms.

Otherwise, it appears that the company would have to discharge the
(provisional) liquidation order and then use a s114 scheme of arrangement.
But this discharge may bring about major tactical disadvantages for an ac-
quirer.

"The future ain't what it used to be" insofar as takeovers of companies in
liquidation are concerned. It will be interesting to observe how advisers sur-
mount the obstacles brought about by the proviso in s114. �

Jones is a director, Dispute Resolution and Kleitman a senior associate,
Corporate and Commercial, Cliffe Dekker Hofmeyr

1 The Companies Act is rather ambiguous when it comes to companies in business rescue: on the one hand, s113(1) is unqualified and provides that the solvency and liquidity test must be met, but on the other
hand s113(6) provides that the respective boards of the amalgamating or merging companies need not consider the solvency and liquidity test if the merger is in accordance with a business rescue plan.
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The breach that Henry is referring to was a gap in the wall of the city of
Harfleur, which the English army held under siege. Henry was encourag-
ing his troops to attack the city again, even if they have to "close the wall
with English dead." This passage came to mind after spotting another gap;
this time relating to a breach of the Companies Act (71 of 2008).

s45 of the Act is the equivalent of s226 of the previous Companies
Act (62 of 1973), which regulated circumstances under which company
funds could be used to issue loans to directors. s45 in turn regulates, to the
extent that the Memorandum of Incorporation (MOI) of a company does
not, the manner in which the board of directors of a company may autho-
rise the company in question to provide direct or indirect financial assis-
tance to certain persons.

The persons in respect of whom the granting of financial assistance is
regulated, are listed in s45(2). These include a director or prescribed offi-
cer of the company or of a related or interrelated company (as defined); a
related or interrelated company or corporation; a member of such a resulted
or interrelated company or corporation; or a person related to any such
company, corporation, director, prescribed officer or member.

s45 provides that the board of a
company may not authorise the
granting of any financial assistance
unless a special resolution enabling
the particular provision of financial
assistance has been adopted by the
shareholders within the preceding
two years.  Such a resolution must
relate to a specific recipient or a
category of recipients falling within
the s45(2) category.

In terms of s45(1), financial
assistance includes instances of
lending money, guaranteeing a loan
or other obligation, and securing
any debt or obligation.  Though

the section
incorporates a list
of exclusions, the
use of the word
"includes" is noteworthy; indicating that it is not an exhaustive list
(Jooste, 2010). s45 therefore applies to a broader range of transactions
than its predecessor.

A resolution by the board of a company to provide financial assistance
or an agreement with respect thereto is void to the extent that it is incon-
sistent with s45 or the MOI of the company.

s45(7) states that if a resolution or an agreement is void and if the
director failed to vote against the resolution or the agreement, whether at
the board meeting at which the resolution was considered or if the deci-
sion was made by way of a round robin resolution, despite knowing that
the financial assistance was inconsistent with s45 or the MOI, he or she is
liable to the extent set out in s77(3)(e)(v). 

s77 sets out in detail the manner in which directors may be held liable
for breaches of the Act. s77(3)(e)(v) provides that a director of a company
is liable for any loss, damages or costs sustained by the company as a con-
sequence of the director having failed to vote against the "provision of

Once more unto the breach 
dear friends, once more
A D A M  P I K E

In William Shakespeare's Henry V, King Henry rallies
his troops to charge once more into the fight at the
Battle of Harfleur with the battle cry "Once more unto

the breach, dear friends, once more; Or close the wall up
with our English dead".
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financial assistance to a director for a purpose contemplated in section 45,"
despite knowing that the provision of financial assistance was inconsis-
tent with the section or the company's MOI.

In respect of s45, the liability provision in s77(3)(e)(v) relates to the
provision of financial assistance to a director only.  s45 prohibits the giving
of financial assistance to the prescribed officers and related parties too, and
not only to directors.  A director is only liable in terms of s77(3)(e)(v) for
the provision of financial assistance to a director and will not be liable for
the provision of financial assistance to any of the prescribed officers and
related or interrelated parties. 

It is accordingly submitted that this omission is a major oversight inasmuch
as s45 prohibits giving financial assistance to prescribed officers and related or

interrelated parties in contravention of the section and the MOI but does not
sanction the breach thereof. It seems that the misleading title of s45, "Loans
and other financial assistance to directors," may have been determinative.

On closer inspection, s77(3)(e)(v) has been the subject of an amend-
ment by the promulgation of the Companies Amendment Act, (3 of 2011).
One wonders when the Companies Second Amendment Act is due for
promulgation. Until then, in the wise words of King Henry, once more unto
the breach, once more, before they close up the hole with an amendment. �

Pike is a senior associate with Webber Wentzel

See also without prejudice April 2012 p15 and December 2011 p27
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The specific inclusion of ‘a director of a company’ in the section is a funda-
mental departure from the original reason for which the oppression remedy
was introduced into law in 1952, which was  to aid a shareholder of a com-
pany who had been prejudiced by the majority shareholders in a company
but did not want to bring an application for the winding-up of the company
on ‘just and equitable’ grounds as it was not in the interest of the minority to
have the company wound-up.2 The remedy thus existed mainly to protect
the pecuniary interest of the minority shareholder in a company against the
oppressive or unfairly prejudiced conduct of the majority shareholders. 

For a director of a company to rely on the oppression remedy it seems
logical that, similar to a shareholder, a director must show that the oppres-
sive conduct complained of affects him in his capacity as a director of the
company and not in any other capacity. The principle that only conduct
that affects a member in his capacity as a member of a company could result
in the oppression remedy being invoked, has been confirmed by the courts

on a number of occasions.3

Contrary to the common law
position, which only created a legal
relationship between the company
and the shareholders between and/
or amongst themselves, s15(6)(c) of
the new Companies Act has made
the Memorandum of Incorporation
and any rules of the company bind-
ing on each director of the company
in the exercise of their respective
functions within the company. 

Similar to the remedy afforded to
a shareholder in s163, it  seems direc-
tors of companies had to be afforded
a remedy to protect them against any
unfair or prejudicial conduct of the company. A director of a company
would be entitled to rely on the oppression remedy should the company
improperly or unfairly interfere with the exercise of his or her functions
within the company, which has the result of diminishing this function to
his or her prejudice. The conduct would constitute a violation of the legal
relationship between the director and company as contemplated by
s15(6)(c) of the new Companies Act.  

The English Companies Act 2006, c.4 does not specifically refer to the
right of a director to invoke the oppression remedy provision.4 English
courts have, however, accepted that in certain instances the interest of a
shareholder may be affected by his or her removal from the board of direc-
tors, ‘whether because it was expected that the return on investment would take
the form of directors fees or because a board position, even in a non-executive
role, may be necessary to monitor and protect the member’s investment’.5

Relief from oppression for a director
J A C K W E L L  F E R I S

Ss163(1) of the Companies Act, (71 of 2008) (the
new Companies Act) enables a shareholder or a
director1 of a company to rely on the oppression

remedy on a number of grounds  Broadly speaking, how-
ever, this is available in instances when a particular act or
omission of the company or a related person within which
he or she is a shareholder or a director has a result that is
‘oppressive or unfairly prejudicial’ to, or has had a result
that ‘unfairly disregards the interest’ of, the shareholder or
director; as the case may be.  

Feris
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Similar to the English courts' approach, the South African courts, in the
context of s252, were only prepared to allow a director to use the remedy if
a pecuniary interest that affected the director not only in his or her capacity
as director, but in his capacity as a shareholder of the company, was poten-
tially threatened.6

The use of the oppression remedy by a director in English law is not an
independent remedy but related to the fact that the director is also a share-
holder of the company. s163 of the new Companies Act contemplates an
independent statutory oppression remedy for a director without reference to
the director's shareholding in the company. The independent oppression
remedy contemplated by s163 is similar to the independent oppression rem-
edy of directors that exists in terms of the Canada Business Corporation
Act RSC 1985, cc-44.7

The manner in which the oppression remedy is couched in s163 of the
new Companies Act does not require a connection between a director and

shareholding in a company for the director to invoke the remedy. Thus a
director with no shareholding or pecuniary interest in the company would
be entitled to approach a court for relief.  

Should a director bring an application in terms of s163 of the new
Companies Act, he or she must show that the conduct of the company or
its related person affects or affected him or her as the applicant in his or her
personal capacity. s163(1) clearly gives meaning to this interpretation as it
provides that the remedy is used to counter ‘a result that is oppressive or
unfairly prejudicial to, or that unfairly disregards the interest of, the applicant.’

By extending the remedy to a director of a company, the legislature has
significantly broadened the scope and application of the oppressive remedy. It
remains to be seen what objective prejudice should exist for a director to be
successful and what relief a court would be inclined to grant an applicant. �

Feris is a senior associate with Webber Wentzel.

1 Section 1: ‘“director” means a member of the board of a company, as contemplated in section 66, or
an alternative director of a company and includes any person occupying the position of a director or
alternative director, by whatever name designated’.

2 Aspek Pipe Co (Pty) Limited v Mauerberger 1968 (1) SA 517 (C) at 526F; Hart v Pinetown Drive-In
Cinema (Pty) Limited 1972 (1) SA at 467A-C; Livanos v Swartzberg 1962 (4) SA 395 (W) at 397A. 

3 Ben-Tovim v Ben-Tovim 2001 (3) SA 1074 (C) at 1093A; Aspek Pipe Co (Pty) Limited  v Mauerberger
1968 (1) SA 517 (C) at 525B; Leon van Rooyen 'Die Statutere Beskerming van Minderheidsbelange

in die Maatskappyereg – Belangrike Ontwikkelinge in die Engelse regspraak (1988) TSAR 269;
Ebrahim v Westbourne Galleries Limited 1972 2 All ER 492 (HL).

4 Section 996 of English Companies Act, 2006.

5 Harden Bill Electrical Ltd, Re (1970) 3 All ER 374; Paul L Davies, Sarah Worthington & Eva Micheler
Gower and Davies' Principles of Modern Company Law 8 ed (2008) at 690.

6 Ebrahim v Westbourne Galleries Limited 1972 2 All ER 492 (HL).

7 Section 241 of the Canada Business Corporation Act, RSC 1985, cc-44.
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Chapter 2, Part F of the Companies Act (71 of 2008) addresses the
governance of companies. Certain sections within this chapter set out
the standards and other requirements for directors’ conduct1. It is
important to bear in mind that the definition of a “director” is quite
broad and includes:

an alternate director;
a prescribed officer; and/or
any person who is a member of a committee of the board, 

in each case, irrespective of whether the person is also a member of the
board of directors.  For the purposes of clarity, any references in this
article to a “director” will include each of the people described as well
as the board as a whole.  

The Act indicates that a director must not use his position or any
information obtained while acting as a director to cause harm know-
ingly to the company or any of its subsidiaries2.  In this context, the
word “knowingly” is defined as including circumstances where the per-
son concerned:

had actual knowledge of the matter; or
ought reasonably to have:

had actual knowledge;
investigated the matter sufficiently so as to obtain actual knowl-
edge; or
taken other steps which, if taken, would have been expected to
provide the person with actual knowledge. 

As can be seen, the standards set, and steps expected of a director to
ensure that he becomes informed have been set at quite a high level.  

The Act also requires all directors to exercise their powers: 
in good faith;
for a proper purpose;
in the best interests of the company;
with the degree of care, skill and diligence reasonably expected of a
person:

carrying out the same functions for the company as those carried
out by that director; and
having the general knowledge, skill and experience of that director.3

Standards considered met

The director will be deemed to have met the standards required if: 
the director took reason-
ably diligent steps to
become informed about the
software to be procured,
licensed to or used by the
company;
there was a rational basis for
believing that any decision
taken in relation to the soft-
ware was in the best inter-
ests of the company;
the director relied on any
person to whom the board
had delegated any authority
or duty (see later in this
article for more informa-
tion on those parties to
whom the board may dele-
gate authority); or
the director relied on any
information, opinions, recommendations, reports or statements pre-
pared by any of the persons described later.4

Reliance

As already indicated, a director will be permitted to rely on:
any employees of the company who the director reasonably believed
were reliable and competent in the functions performed or informa-
tion or opinions provided;
any legal counsel, accountants or other professionals retained by the
company, the board or a committee, provided that:  

the director reasonably believed that such matters were within the
particular person’s professional or expert competence; or
as to which the particular person merited confidence; or

any committee of the board of which the director was not a member,
unless the director had reason to believe that the committee or its
actions did not merit confidence5. 

Dire consequences if caught 
using pirated software
N E I L  T A Y L O R

Where a company is found to be using pirated
software and/or fails a software compliance
audit initiated by software vendors, there are

likely to be certain important implications for the company
and its directors under the Companies Act 2008.

CompanylawCompanylaw
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In my opinion, it will  no longer be possible for a director simply to
argue that he “was not aware” that the company was using pirated soft-
ware or had an insufficient number of user licences without having first
having taken diligent steps to become informed and/or for having a
reasonable basis to be satisfied with the current status of software pro-
curement, licensing and use by the company.  Of course, it would be
acceptable for the director tasked with IT oversight to rely on the con-
firmations, advice and input provided by the company’s IT manager
provided the director had confidence in the employee’s competence in
this area.  Given that the use of pirated software may result in fines
and other sanctions for the company and taking into account that soft-
ware vendors often apply certain penalties for a failure to have the cor-
rect number of user licences, any such failure on the part of the direc-
tor concerned to perform his oversight function correctly can be said to
have directly resulted in harm to the company.  

Other avenues for action against deviant companies

In addition, the Act also specifies that a company should not carry on
its business:

recklessly;
with gross negligence;
with the intention of defrauding any person; and/or
for any other fraudulent purposes6  .

Given these broad categories, it seems highly likely that where a
deviant company fails a software compliance audit or where software
vendors have received tip-offs on the use by a company of pirated soft-
ware, the software vendors may approach the Companies and
Intellectual Property Commission (CIPC) for the appropriate relief.  

Provided the CIPC, on reasonable grounds, believes the company is
engaging in the prohibited conduct mentioned, it may issue a notice
requiring the company to show why it should be permitted to carry on
its business.  If the company then fails within 20 business days to satisfy

the CIPC that it is not engaging in prohibited con-
duct, the CIPC may issue a compliance notice
requiring it to cease carrying on its business
or trade7.  Given the severity of this, it
seems highly likely that software vendors

and their advisers will consider making
increasing use of this provision of the Act

when taking action against
deviant companies.  

Potential liability for the board or director(s) concerned

In the event that the director tasked with IT oversight fails to meet the
required standards set out in the Act, he/she may be held liable: 

under the common law for a breach of fiduciary duty for loss,
damages or costs sustained by the company as a result of the direc-
tor’s breach for:

knowingly causing harm to the company or any of its sub-
sidiaries;
failing to act in good faith and for a proper purpose;
failing to act in the best interests of the company8; and/or 

under the common law for delict in respect of any loss, damages or
costs sustained by the company as a result of such director’s breach for: 

failing to exercise the degree of care, skill and diligence reason-
ably expected of a person:

carrying out the same functions as those performed by him; and
having the general knowledge, skill and experience of that director;

for breaching any provisions of the Act; and/or
for breaching any provision of the company’s Memorandum of
Incorporation.9

A director of a company may be held personally liable for any
loss, damages and/or costs incurred by a company, whether arising
directly or indirectly, where the director is party to an act or omis-
sion by the company despite knowing that the act or omission was
calculated to defraud a creditor of the company or had another
fraudulent purpose10.

The liability of any person who breaches the standards set by the
Act for directors’ conduct is joint and several with any other person
found liable for the same act11.  The risks for any director who fails to
meet the required performance standards, as well as the severity of the
potential liability, should be sufficient to dissuade directors from
becoming involved in restricted conduct and/or failing to oversee the
company’s procurement, licensing and use of software utilised by the
business adequately.  

It is also worth noting that the costs for which a director may be
held personally liable would include the costs of all parties to any court
proceedings and the cost of restoring to the company any amount(s)
improperly paid by the company as a result of the improper act12. 

The Act furthermore specifies that any person who is found to have
contravened any provision of the Act may be held liable to any other
person for any loss or damage suffered by that third person as a result of

the contravention13.  Once again, it seems likely
that software vendors and their advisers will
make increasing use of these provisions of the

Act when taking action against deviant
companies.  

Liability may be limited in exceptional

circumstances

Notwithstanding this, a court or a director,
on application to a court, may relieve any
director either wholly or in part from any
liability as described, if it appears to the
court that:

CompanylawCompanylaw
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the director is or may be liable, but has acted honestly and reasonably; or
having regard to the circumstances, it would be fair to excuse the
director from full or partial liability14.

Conclusions

In light of these high standards for directors’ conduct, it is imperative
that any director who is responsible for or tasked with oversight of the
company’s IT systems and, in particular, its software procurement,
licensing and use, takes this role very seriously.  This responsibility and
oversight should include, as a minimum:

recruiting a competent IT manager; 
having regular update meetings with the IT manager; 
ensuring that regular (six- or 12-monthly) software compliance
audits are conducted within the company, the results of which are

then discussed in detail with the IT manager and, where appropri-
ate, the board; and
establishing a software asset management policy for the company and ensur-
ing that all employees are made aware of, and comply with, its requirements.  

In the event that a director fails to meet the performance standards
required, each responsible director could be held personally liable for any losses,
damages and/or costs associated with the use by the company of pirated or
unlicensed software.  It is likely that these losses, damages and/or costs may
well include any fines or penalties levied by the software vendors, the costs
associated with court action brought against the company concerned and/or
the costs of restoring to the company any amounts improperly paid by it. �

Taylor is a partner in the Corporate and Commercial Department at
Adams & Adams
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1 s. 76 of the Act.  
2 s. 76(2) of the Act.
3 s.76(3) of the Act.
4 s.76(4)(a) and (b) of the Act.
5 s.76(5) of the Act.
6 s.22(1) of the Act.
7 s.22(2) and (3) of the Act.

8 s.77(2)(a) of the Act.  
9 s.77(2)(b) of the Act.
10 s.77(3)(c) of the Act.
11 s.77(6) of the Act.
12 s.77(8) of the Act.
13 s.218(2) of the Act.
14 s.77(9) of the Act.
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Goodwill is very easy to describe, very difficult to define.  It is the benefit and
advantage of the good name, reputation and connection of a business.1 It is
the totality of attributes that lure or entice clients or potential clients to sup-
port a particular business.2 Goodwill is, simply put, the attractive force which
brings in custom.

It is firmly established in our law that, absent a restraint provision, the seller
of goodwill is permitted to trade in competition with the purchaser.
However, the seller may not solicit his former customers for business or con-
duct his business under such a name and in such a manner as to deprive the
buyer of the goodwill for which he paid. This position was, however, seemingly
overlooked by the parties in the Van der Watt case, the facts of which were:

The first respondent,  Jonker, started the business of the second, third and
fourth respondents, collectively referred to as “the Agri group.”  The Agri
group essentially traded in petroleum products in the Free State Province,
mainly distributing these products to farmers.  

The first appellant, Van der Watt, was employed by Jonker and went on
to become a marketing manager within the Agri Group.  Van der Watt later
terminated his employment with the Agri-group and started a new business,
selling and distributing petroleum products to industrial clients.  This business
was located in Randfontein and was purchased by a company of which the
shares were owned equally by Jonker and Van der Watt.

The relationship turned sour and in 2007 a restraint agreement was
reached between Jonker and Van der Watt, separating the Randfontein and
Agri Group businesses.  It was agreed, inter alia, that Jonker would pay Van
der Watt R2m in cash.  In addition, the agreement contained a restraint in
respect of both parties, to stay out of the other’s geographical area.

Jonker obtained relief in the court a quo in terms of the restraint agree-
ment on the basis that Van der Watt solicited customers of the Agri group
and was trading in contravention of the restraint. On appeal, counsel for Van
der Watt did not dispute that he was trading in the petroleum business in the
affected areas.  Instead, Van der Watt challenged the enforceability of the
restraint on various grounds.

The appeal was decided on a basis different from that  advanced by the
parties and decided on by the court a quo.  In fact, the SCA drew the parties’

attention to its decision in A Becker
& Co (Pty) Ltd v Becker & others
1981 (3) SA 406 (A) (the Becker
case) and applied the principles of
that case in casu.

In the Becker case, Becker sold his
business, including its goodwill.
Certain restraints of trade were set
out in the agreement of sale. Becker
then, through his companies,
approached his old customers in order
to solicit business from them. He did
this only after the restraint period
expired. The Court of Appeal held
that, while the express restraint in
respect of competition had fallen
away, the sale of the company’s goodwill meant that Becker was prohibited
from soliciting business from his former customers.

The Court of Appeal in the Becker case agreed with and confirmed the
decision in Trego v Hunt [1896] AC 7 that a seller who disposes of the good-
will of a business is not allowed thereafter to act contrary to the sale. In a
separate, concurring judgement, Van Heerden AJA analysed in detail the
origin and nature of the right to goodwill in a business. Goodwill was
referred to as an incorporeal property right, usually based on two compo-
nents, the locality of the business and the personality of the driving force
behind the business. It was held that, in alienating the goodwill of a busi-
ness, a seller commits himself not to perform any act that would be contrary
to the granting of the right.

The Van der Watt case fell squarely within the principles laid down in the
Becker case and the authorities cited in that case. The undisputed facts
showed that Van der Watt solicited customers of the Agri group with whom
he had previously built up relationships and he actively traded in their geo-
graphical area. His defence was simply that the restraint was unenforceable.  

The SCA reaffirmed the fact that a restraint of trade against a seller forms
part of the goodwill of the business and held that Van der Watt’s actions
amounted to a trade in contravention of the alienation of the goodwill.  The
appeal was upheld.

It is important to note from this judgement, and those that came before it,
that acquiring the goodwill of a business entitles the purchaser to a specific
restraint against competition by the seller. The restraint forms part of the
goodwill of the business. The expiry of the restraint does not amount to an
expiry of the obligation not to encroach on the goodwill of the business. �

Griffiths is a senior associate, Trade Mark Litigation. The article was verified
by Kelly Thompson, a partner, Trade Mark Litigation, Adams & Adams.

You can never go back
W E R I N A  G R I F F I T H S

There is an issue which seems to remain a point
of litigation, despite the trite principles that sur-
round it. The effect of a sale of a business, includ-

ing its goodwill, was again the subject of a decision by the
Supreme Court of Appeal in Gert Jakobus van der Watt
and another vs Christiaan Jacobus Jonker and others
(Case no. 837/2010) (the Van der Watt case).

CompanylawlitigationCompanylawlitigation

1 The Commissioners of Inland Revenue v Muller & Co’s Margarine Ltd [1901] AC 217 2 Caterham Car Sales & Coachworks Ltd v Birkin Cars (Pty) Ltd 1998 (3) SA 938 (SCA)
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Claiming security for costs
A M Y  K I N G

The court held that the omission of s13 from the new Companies Act
precluded it from granting security for costs orders in favour of defen-
dants based on the impecunious or insolvent status of plaintiffs who are
corporate entities.

s13 of the old Companies Act allowed defendants or respondents to
obtain an order for security for costs of litigation if the plaintiff or appli-
cant was an impecunious or insolvent incola corporate entity.  

The court in Ngwenda held that:
1 the omission of an equivalent provision to s13 could not be regarded

as judicial oversight;
2 in the absence of s13, defendants are forced to rely on the common

law in an attempt to obtain relief;
3 there is nothing in the common law that affords the court the right

to grant security orders against impecunious corporate entities seek-
ing to recover their claims; and

4 in the absence of s13, special circumstances may justify an order for
security for costs. However, an impecunious or insolvent corporate
entity has not yet been recognised as a special circumstance.

The new Constitutional dispensation entrenched the right to have
disputes decided in a fair public hearing before a court. The Supreme
Court of Appeal and the Constitutional Court examined the implica-
tions of the defendant’s right to claim security from impecunious or
insolvent corporate entities and found that s13 was constitutionally
sound.  Despite this finding, the legislature elected to omit a provision
conferring a similar right in the new Companies Act. It was on this
basis that the court in Ngwenda concluded that the intention of the
omission could not be ignored.

Ngwenda referred to a previous judgement, Haitas v Port Wild Props
12 (Pty) Ltd 2011 (5) SA 562 (GSJ), where the court attempted to mit-
igate the effect of the omission by developing the common law. The
court in Haitas ordered a company under final liquidation to pay security
for the costs of the litigation.  It based its decision on its inherent power
to regulate its own process and to develop the common law.  

In Ngwenda the court held that the Haitas judgement does not pro-
vide authority for the proposition that an impecunious or insolvent
company is obliged to provide security for costs. The court in Haitas had

concluded that a special circumstance existed in light of the plaintiff’s
failure to pursue the litigation expeditiously.  

The possibility of developing circumstances that would justify an
order for security was acknowledged by the court in Ngwenda. Despite
the acknowledgement, it declined to establish that a plaintiff that is an
impecunious or insolvent corporate entity amounted to a special cir-
cumstance.

The legislature’s omission of a provision entitling a court to grant a
security for costs order against an impecunious or insolvent corporate
entity ignores the reality that there is a difference between insolvent
and impecunious individuals
and insolvent and impecu-
nious corporate entities.  In
respect of the latter, those
who stand to benefit from the
litigation are financing the lit-
igation “whilst shielding behind
the plaintiff’s corporate identity
insofar as the defendant’s costs
are concerned.”  

The court in Ngwenda,
though recognising the neces-
sity to do so, declined to
determine whether this differ-
ence justified a different
approach to the obligation to
provide security under com-
mon law. It held that it was
unnecessary to determine
whether or not the fact that
the plaintiff “has nothing to lose” was a relevant factor, which would
motivate a finding that special circumstances are present.  Instead the
court stated that it “will be a matter for future legal development.”  

The Ngwenda decision has done little to shed light on the rights of
defendants to claim security for costs from impecunious or insolvent
corporate entities in the absence of s13. For the time being, defendants
may only rely on the common law principles that the proceedings con-
stitute a vexatious or reckless action or an abuse of the court process.
Whether these principles can be developed to accommodate the need
to differentiate between plaintiffs who are impecunious individuals and
plaintiffs that are impecunious corporate entities remains to be seen.
What is clear is that the Ngwenda judgement will not be the last word
on the matter. �

King is a candidate attorney at Norton Rose in SA. The reviewing
director was Jonathan Caldow

The recent case of Ngwenda Gold (Pty) Ltd v
Precious Prospect Trading 80 (Pty) Ltd 2012 JDR
0379 (GSJ), held that a court cannot grant an order

for security for costs against a plaintiff solely on the basis
that it is an impecunious or insolvent corporate entity.  

King
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Caught between two courts
M A R E L I S E  V A N  D E R  W E S T H U I Z E N  A N D  M E L I S S A  C O G G E R

In this case a licensing agree-
ment was entered into
between Foize Africa (a South
African company) and Foize
Sales BV (a Dutch company).
In terms of the  licensing
agreement, Foize Africa was
entitled to sell and distribute
software and hardware for use
in the telecommunications
industry in certain geographi-
cal areas, including South
Africa. The licensing agree-
ment contained a foreign
jurisdiction clause in terms of
which:

the agreement was gov-
erned and executed accord-
ing to Dutch Law;
the parties irrevocably consented to the jurisdiction of the courts of
Holland for any matter arising out of or in connection with the agree-
ment; and
any dispute arising from the agreement would be finally decided by
arbitration in accordance with the rules of the International Chamber
of Commerce. 

A dispute later arose between the parties as to whether the true holder of
the marketing, distribution and intellectual property rights belonged to Foize
Sales BV, or Algemeen Beheer Nederland BV, since both companies had the
same sole director. Algemeen Beheer Nederland BV announced that it
intended to market its product through two South African companies. 

As a result of the dispute, Foize Africa instituted proceedings in the
North Gauteng High Court for an interim interdict to compel the respon-
dents to honour the terms of the licensing agreement. The North Gauteng

High Court refused the application due to the foreign jurisdiction clause
and held that the only courts with jurisdiction were the courts in Holland. 

The SCA decision

On appeal to the SCA it was argued by the respondents that Foize Africa
had waived its right to seek relief in South Africa and that any dispute
would need to be referred to arbitration in Holland. It was further argued
that the respondents were peregrine (a person who is neither resident nor
domiciled in the jurisdiction of the court) and an interdict against them
would be futile. 

The SCA accepted that an interdict should not be granted against a
peregrine in instances where the act sought to be interdicted takes place
outside of South Africa, but held that this case differed; the contract was
concluded in South Africa, performance was to take place in South
Africa, the threatened breach occurred in South Africa and the contract

was to be enforced in South
Africa. In these circumstances,
the court held that a court in
South Africa will be able to
enforce an interdict

It was further held that a
foreign jurisdiction or arbitra-
tion clause does not exclude
the court’s jurisdiction and
that parties to a contract can-
not exclude the jurisdiction of
a court by their own agree-
ment. When a party wishes to
invoke the protection of a for-
eign jurisdiction or arbitration
clause, it must serve and file a
special dilatory plea and
adduce evidence in support of
the enforcement of such a

clause. Only once this is done can a court exercise its discretion on
whether or not the exercise of jurisdiction should be stayed pending the
outcome of foreign proceedings or arbitration in a foreign jurisdiction.

Relevant factors in determining whether a foreign jurisdiction

and arbitration clause should be enforced:

The SCA provided a non-exhaustive list of factors to assist the courts in
exercising their discretion but cautioned that each case must be deter-
mined on its own facts. In doing so, the SCA referred with approval to
the decision of Eleftheria [1969] 2 ALL ER 641 (PDA) where the follow-
ing considerations were taken into account:

Can a South African court adjudicate a dispute aris-
ing from an agreement which contains a foreign
jurisdiction and arbitration clause or are these

clauses decisive in ousting the jurisdiction of our courts?
This issue was recently considered by the Supreme Court of
Appeal (SCA) in Foize Africa (Pty) Ltd v Foize Beheer BV
[2012] ZASCA 123. 

Van der Westhuizen 

Cogger
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In which country is the evidence on the issues of fact situated, or more
readily available?
What is the relative convenience and expense of trial, comparing the
local and foreign courts?
Does the law of the foreign court apply, and if so, does it differ from
local law in any material respect?
With what country is either party connected and how closely? 
Do the defendants genuinely desire trial in the foreign country, or are
they are seeking a procedural advantage?
Would the plaintiffs be prejudiced by having to sue in the foreign
court because they would be:

deprived of security for that claim, 
be unable to enforce any judgement obtained; 
be faced with a time-bar not applicable locally; or 
for political, racial, religious or other reasons be unlikely to get a fair trial?

The SCA indicated that the following would be further relevant fac-
tors to consider:

A decision not to enforce either an arbitration or foreign jurisdiction
clause should only be made where there is a very strong case made by
the contractants not to be bound by the contract;
A multiplicity of actions and the resultant risk of conflicting decisions
should be avoided.  A single action is more expedient and less costly, 

The cost of litigation in European countries should be considered as
the difference may be astronomical when compared  with local litiga-
tion; and
If the dispute involves questions of law or fact, arbitration may be
inconvenient and impractical.

The SCA found that since the respondents had not filed a dilatory
plea to rely on the foreign jurisdiction clause, the court was not in a posi-
tion to make an informed decision in exercising its discretion. As a result
of this, the court held that the foreign jurisdiction clause could not be
relied upon by the respondents. The SCA granted an interim interdict to
compel the respondents to honour the terms of the licensing agreement.

Conclusion

The SCA has brought finality to the issue of foreign jurisdictional clauses
and their enforceability in South Africa. Parties are not at liberty to oust
the jurisdiction of the South African courts by use of a simple clause.
Reliance on  a clause of this nature requires the use of a dilatory plea so
that the court can make an informed decision to enforce the clause and
stay proceedings in South Africa (or not). �

Van der Westhuizen is a director of and Cogger a candidate attorney
with Norton Rose SA.
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New art
J A C Q U E S  J O U B E R T

In 1812 Napoleon won the apocalyptic Battle of Borodino 96 km from
Moscow, but lost the war after overstretched supply lines and the looming
winter forced him to make a catastrophic retreat from Russia. The humili-
ation of defeat ensured that the Russians would exact more than the usual
bloodletting on the retreating French army.

The most famous account of the battle can be found in Tolstoy’s novel
War and Peace: "Several tens of thousands of people lay dead in different posi-
tions and uniforms in the fields and meadows. An acre of land and grass was
saturated in blood at spots where
the infirmaries stood. Crowds of
wounded and healthy people from
different troops, with terrified
faces, from one side staggered
back toward Mozhaisk, from the
other side back toward Valuyev.
Other crowds, tortured and hun-
gry, walked forward to carry out
the orders of their commanders.
The third group stood at their
places and continued to shoot."

It was never Napoleon’s
intention to invade Russia.
Invading such a vast country
would be folly and Napoleon
had become a good friend of
Alexander, Tsar of Russia after

the signing of the Treaty of Tilsit in 1807. Napoleon wrote: “if Alexander
were a woman I would make him my mistress.” And Alexander wrote about
Napoleon: “I love nothing more than I do this man. The magical power of his
look and the smile from the soul that he has on his lips and in his eyes, completely
turned me around. The great man of the century, the formidable Captain, is ami-
able, affectionate, and magnanimous. He is persuasive because he is sincere.”

Their love affair,  however, would not survive their divergent national
interests, and the absence of mediation to explore alternative means to
address those  interests.

Under the terms of the Treaty of Tilsit, France and Russia had divided
Europe between them. One of the terms of the Treaty was that Russia
would cease trading with England.  The trade embargo of England  did
not, however, serve Russia’s interests and Alexander ignored signs that
Russian merchants were continuing to trade with England. Napoleon was
incensed by what he described as treachery and amassed an army of 400 000
near Russia’s borders.

The purpose behind this show of power was to intimidate Alexander
into seeking a settlement through negotiation; if this failed Napoleon
intended to defeat the Russian army at a decisive battle near the Russian
border – also intended to intimidate Alexander to negotiate a settlement
on Napoleon's terms. Intimidation had worked before and Napoleon had
no reason to believe it would not work again.

Napoleon miscalculated, however, that the Russian army would stand
its ground near the border to offer him the opportunity for a decisive vic-
tory.  But the Russians were so afraid of Napoleon that they fled when he
crossed the river Niemen on June 23 1812. The lure of a decisive battle
spurred Napoleon to drive ever deeper into Russia – and by the time the
Russians gave him his opportunity for a decisive battle at the village of
Borodino – his supply lines were overstretched, his army too exhausted
for a decisive victory. The die had been cast for Napoleon’s humiliating
and devastating retreat from Russia.

In litigation the international trend is that more than 90% of cases are
settled out-of-court through negotiations. Litigators generally follow
Napoleon’s dispute resolution strategy to intimidate the other party to
negotiate a settlement. In most cases the settlement occurs on the steps of
the court.

It’s admittedly simplistic to say that litigation always resolves disputes
through intimidation and it’s sometimes the only way to bring the other
party to the negotiating table. But companies and individuals who litigate
(or arbitrate) without first attempting joint problem solving through
mediation, may rue their own Borodino moment one day.

Mediation is, of course, also available after the parties have com-
menced with litigation, even if it is more desirable that this should  take
place before the litigation process defines and entrenches positions.

Mediation is a structured process geared first to remove barriers to aJoubert

Napoleon said a man would fight harder for his
interests than for his rights. Litigation, including
arbitration is not far removed from warfare as

illustrated by Napoleon’s invasion of Russia 200 years
ago. The general idea is to intimidate your adversary to
accept terms and conditions that will protect your inter-
ests, with little or no concern for your adversary’s inter-
ests. In litigation the terms and conditions are distilled in
a settlement agreement and in warfare in a peace treaty.
In litigation, a letter of demand is issued while in warfare
an ultimatum is issued. Both are threats to intimidate
and dictate the terms of surrender. Unsurprisingly
lawyers sometimes talk about attending war rooms to
prepare them for litigation. `

ArbitrationArbitration
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settlement, second to identify the interests the parties wish to advance
and third to explore different means to address those interests. The poten-
tial of mediation emerges when the parties realise there are means to
advance their respective interests without unduly prejudicing the other
party. It is indeed possible to settle disputes without planting seeds
(resentment & humiliation) for future conflict between the parties.

Alexander was a proponent of mediation between monarchs and
nations. A skilled mediator may have helped him and Napoleon explore
alternative (less humiliating) means to address their interests. In doing so
they would have been in control of the outcome and not subject to the
inherent vagaries of war;  that applies to litigation as well.

The mediation bonus (value) is dispute avoidance by mitigating the
risk of them being reignited.

In an era of social media in which the reputational costs of disputes are
incalculable, and in which the civil justice system has generally priced
itself out of reach of many, this is a valuable bonus to be considered by
companies and individuals. �

Joubert (Adv) is a commercial mediator (and author of the  popular
Woza Mediation Blog). 

(www.aim-mediation.co.za)
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(Source for historical data: Cape Times of 7 September 2012 and Wikipedia)

Enforcing arbitration in South Africa
C H A N T E L  B R E D E N H A N N

The laws 

Arbitration may be regulated by a complex interaction of laws.  The man-
ner in which the arbitration must be conducted, the powers of the arbitra-
tors and the enforcement of the arbitration agreement are usually gov-
erned by laws of the place chosen for arbitration. The substantive law,
which is used to adjudicate the merits of the dispute, and the internal
procedural rules of the arbitration may, however, be chosen by the parties
and are usually set out in the main agreement being arbitrated and the
arbitration agreement respectively. 

The court enforcing an agreement to arbitrate will apply the arbitra-
tion law of its country. Therefore, any arbitration that takes place in
South Africa, regardless of participants and subject matter, is subject to
the Arbitration Act. However, if a party seeks to enforce in South Africa
an arbitral award which was granted in a foreign jurisdiction, the
Recognition and Enforcement of Foreign Arbitral Awards Act 1977 will
apply. The Foreign Awards Act is intended to implement the United
Nations Convention on the Recognition and Enforcement of Foreign

Arbitral Awards 1958 (the
Convention), to which most major
economies, including South Africa,
are party.

The Arbitration Act and the
Foreign Awards Act have not been
amended to include international
developments and fall short of
implementing South Africa’s obli-
gations under the Convention. In
particular, South Africa has yet to
recognise the separability of the
arbitration clause and the ability of
the arbitral tribunal to rule on its
own jurisdiction. Separability
requires an arbitration clause to be

treated as independent of the main agreement in which it is found in
order that the arbitration clause may remain effective despite allegations
that the main agreement never came into existence, was avoided, dis-
charged or repudiated. 

The court’s discretion

Where a party disregards an arbitration agreement and initiates court pro-
ceedings on the merits of a dispute, litigation will continue normally
unless the defendant (after entering an appearance to defend, but before
delivering any pleadings) applies to stay the proceedings in terms of the
Arbitration Act or relies on the arbitration agreement to raise a special
plea. The Act provides that the court may make an order staying the pro-
ceedings if it is satisfied that there is no sufficient reason why the dispute

Arbitration clauses need to take account  of the
legal system that will apply when the clause or
award is enforced. The efficacy of an arbitration

clause is tested when one of the parties approaches the
court and denies that it is bound by the arbitration
clause, or denies that the dispute falls within the scope
of the arbitration agreement or should be determined by
arbitration. 

Bredenhann
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should not be referred to arbitration. 
This provision falls far short of Article II(3) of the Convention which

provides that a court shall, at the request of one of the parties to an arbi-
tration agreement which applies to the dispute before it, refer the dispute
to arbitration unless it finds that the agreement is null and void, inopera-
tive or incapable of being performed. South African courts have a wider
discretion when deciding whether to stay proceedings than their counter-
parts in England, the USA and many European countries. 

Scope and validity

An arbitration clause must set out the types of disputes that the parties wish
to submit to arbitration (the scope of the clause). There are three broad
types of disputes: first, the interpretation, performance and termination of
the main agreement; second, the validity from inception of the main agree-
ment; and third, the validity of the agreement to arbitrate. In South Africa
the court will only refer a dispute to arbitration if it is satisfied that the
party applying for a stay of proceedings has proved that the dispute falls
within the scope of a valid arbitration agreement between the parties. 

This means the court itself will determine the validity and scope of the
arbitration clause and will not refer this issue to arbitration, regardless of
how wide the wording of the arbitration clause is. In South Africa an
arbitration clause can survive the termination of the main agreement or
particular obligations under the main agreement. Any allegation that the
main agreement is void or voidable will, however, be regarded as applying
equally to the arbitration clause and will be determined by the court. This
is because the principle of separability is not applied. 

In terms of the Arbitration Act, the court also has the discretion to
order “on good cause shown” that a dispute referred to arbitration in

terms of a valid arbitration agreement will be determined by the court
instead. There is no clear definition of “good cause.” Courts have held
that this requirement is satisfied in the following cases: 

where a defendant’s counterclaims affect a third party not bound by
the arbitration agreement and the court is able to dispose of all the
issues at once; 
where a party accused of fraud requests that the allegations be aired in
open court; and 
where a dispute involves several disputes of law and the factual matters
can be easily resolved by the court. 

In a recent decision of the Supreme Court of Appeal, Foize Africa  v
Foize Beheer BV and others (752/2011) [2012] ZASCA 123, it was held
that the court has “a discretion whether or not to enforce the clause, taking
into account all the relevant facts and circumstances.”

Conclusion

An arbitration clause that is too vague may present difficulties once a dis-
pute arises. In light of this, an arbitration clause must specify which of the
broad types of disputes the parties wish to submit to arbitration (it is best to
include all of them) and the laws or rules which the parties wish to apply to
the resolution of disputes between them. Parties should carefully consider
which laws will, or may, automatically apply to the enforcement of the arbi-
tration agreement or award. This provides certainty and will make it easier
for parties to embark on arbitration proceedings as originally intended. �

Bredenhann is a candidate attorney with Norton Rose SA. The article
was supervised by Patrick Bracher, director

Attempts to use the ASA as a proxy 
G A I L  S C H I M M E L

Historically, a man called Ian McLean almost single handedly brought about
a more open and ethical set of rules for the advertising of cell phone con-
tracts. A Mr Benson used to complain every time a commercial featured a

person not wearing a seatbelt. And now we have a trio of complainants, Dr
Steinman, Dr Jobson and Mr Charleston, who – depending on which side of
the fence you are standing – are either trying to clean up the complementary
medicine industry’s advertising or close the entire industry down.

The question this raises is whether there is any remedy available to the
advertiser who feels that a particular complainant has begun vexatiously to
target it or its industry. 

At Clause 8.2.1.1 of the Procedural Guide, the Code of Advertising
Practice states that the ASA will not entertain a complaint if the Directorate
decides that it is “vexatious taking into account factors such a malicious motive
and bad faith.” This is obviously an extremely strong call for the ASA to make

As many marketers and their legal representatives
know, every now and then a complainant comes
along who uses the ASA to fight their particular

battle with the world. 

AdvertisingAdvertising
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but it has risen to the challenge a few
times in the past. It would seem that
2012 has been a particularly busy year
in this regard.

In Natura Laboratories / A Rees /
19534 (April 16 2012), the Director-
ate was asked to consider a com-
plaint by an apparent consumer
against not only the efficacy claims
made but the practice of homeopa-
thy in general. The Directorate
noted that:
“The submission made by the

respondent identify the complainant’s
motive to lodge a complaint as part of
an attack on the homeopathic industry
as a whole, as opposed to a genuine complaint with real concerns as far as the
content of the advertising is concerned. It appears that there is clearly malicious
motive behind the complaint before the ASA. 
This is disingenuous and contrary to the spirit and intended purpose of the

ASA.”
In SAMAST / J Levinson (May 10 2012) the ASA considered a com-

plaint about an advertisement calling for donations to sterilise dogs in
Kayelitsha, which alleged that the figure of “100 000 dogs” was unsubstanti-
ated. It seems that the complainant also ran a charity drive to raise funds
for the same cause and had a history of lodging complaints against
SAMAST in various forums. The ASA interestingly found that the while
not vexatious, the matter was a competitor complaint and called on the
complainant to pay a filing fee. While I am not at all convinced that a
charity should ever be called on to pay a filing fee, it was certainly a neat
solution to a very ridiculous situation. Work together, people!

In a fairly controversial matter, Makgato Attorneys / C Levin (June 6
2012), the ASA found that a complaint against the law firm allegedly run
by the ASA’s Head of Legal, and lodged by the owner of a business that

currently has the ASA involved in litigation, was vexatious. While I don’t
doubt that this is the correct finding, I do somewhat doubt the ASA’s wis-
dom in even considering it – it is almost impossible that this decision was
made without a lack of bias.

In Mediclinic Ad Campaign / E Huisamen (June 21 2012), the
Advertising Standards Committee considered the issue of vexatious com-
plainants on appeal. In this matter the ASC found that:

“Mr Huisamen confirmed that . . .: 
he offered his services as an occupational health and safety expert to Mediclinic
at a rate of R2,5 million per month; and
he informed Mr Valodia that should his services not be engaged by Mediclinic,
that he would approach the media and other authorities including the
Advertising Standards Authority with his allegations.

Significantly Mr Huisamen indicated that he would not have continued with
the present complaint had Mediclinic hired him as a consultant. We view this as a
particularly telling concession in view of the fact that the complaint submitted by
Mr Huisamen is a wide-ranging one which is not confined to alleged inadequate
bacteria control but also includes within its ambit the lack of free parking available
at Mediclinic facilities. Having heard Mr Huisamen, we take the view that the
complaint is indeed vexatious because it appears to have been part of a stratagem
to pressurise Mediclinic into hiring him as a consultant at an exorbitant remunera-
tion rate.”

What remains to be seen, of course, is whether this clause can be used to
stop what many are starting to feel is a calculated and organised strategy
systematically to destroy the advertising of complementary medicines. The
problem will always be that the matter will be considered on a case-by-case
scenario – the Code refers to a vexatious complaint as opposed to a vexa-
tious complainant. It does appear, however, that what used to be a little
cited clause is being used significantly more as a tool in the increasingly
adversarial forum of the ASA. �

Schimmel is an attorney specialising in advertising law
Follow Schimmel at @GailSchimmel – for advertising law updates.
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Turning wood and trees 
into food for fees

Attorneys walk into trial courts followed by a retinue of candidate attor-
neys reluctantly dragging in trolleys laden with dozens of lever
arch files of no use to anyone. They look like the explor-
ers of 19th Century Africa haughtily marching at
the head of a discovery expedition only to find
out things that everyone has known for
ever. It is estimated that the average
American attorney uses one ton
of paper every year (Onondaga
Resource Recovery Agency,
1998) which is probably the
equivalent of about 10 large
trees.

Contrary to popular belief,
trees are not created out of the
ground. Trees are created out of
the carbon in the air. To some
extent the hot air of lawyers con-
tributes to the regeneration of trees
but the balance has been lost. A
book review in The Spectator,
1983, remarked: “That trees
should have been cut down to
provide paper for this book is
an ecological affront.” The
same applies to the plain-
tiff’s request for discov-
ery of documents by
the defendant in this matter.

In true lawyer language, the discovery request asked for “any and all
documents acquired by the defendant during the course of the marriage including
but not limited to books, records, photographs and video tapes.” As Lord
Templeman said in Banque Financiere de la Cite SA v Westgate Insurance
Co Limited [1990] 2 All ER 947 HL, trials result in “torrents of words, writ-

ten and oral, which are oppressive and which the judge must examine in an
attempt to eliminate everything which is not relevant, helpful and persuasive.” 

The defendant is an avid reader. When the plaintiff was asked why she
wanted a list of all the defendant’ books she said the contents of the
books might give a clue as to his attitude to the marriage. They may
indeed show why he was more interested in history than hysteria. 

But the plaintiff who married the defendant despite the fact that he
had been married before, should have more respect for recycling.  The
test of relevance is to see the wood for the trees. The test of irrelevance is
to turn wood and trees into food for fees. Trees, the source of beauty,
shade and shelter, are being turned into the legal equivalent of pulp fic-

tion. This court has no more interest in what went on between
the covers in the defendant’s

library as it has in what went
on between the covers in
the bedroom. What is
imprinted on the sheets
between either set of
covers is not going to
contribute to my deci-
sion in this divorce. 

It was Edward Wilson
who remarked that
“destroying a rainforest
for economic gain is like
burning a Renaissance
painting to cook a meal.”
I cannot allow parties
to litigation in this

court to go around like
legally-trained highway rob-

bers with demands of “Give me
all and any of your documents.” 

I am going to dismiss this application for discovery. I am also going to
issue a Practice Direction. Any attorney wheeling more than 25 kilo-
grams of paper into this court in future must produce a certificate from
the Tree Society proving that he or she has planted one tree for every
25 kilograms of paper brought to court. 
The attorney will also be required to pay their candidate attorneys a 10%

bonus by way of carbon credits to ameliorate the young lawyers’ feelings for
having contributed to deforestation. It is what you might call alternative
releaf.

Reported by Nemo Judex

NotthelawreportsNotthelawreports

BARKER V BARKER

Foss-Harbottle J: This is an application to compel
the discovery of documents in simple divorce
proceedings. The discovery process is used to

prepare lists of relevant documents for use at a trial.
Despite its name, the process lost its way.  
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Making things a lot tougher
J O H N  N I E L S O N

Section 1 - Definitions

The definitions of "financial reporting standards" and "financial statements"
have been assigned the same meaning as in the Companies Act. 

It is interesting to note that "an official website" has been created which
may be used to publish certain notices and information, which do not
expressly require gazetting in the Act. Being able to prescribe to the insurance
industry via the official website may pose certain problems initially, but over-
all it makes the pronouncements of
the Registrar, Minister and other
empowered persons more easily
accessible than notices posted in the
Government Gazette.

It is also interesting to note that
the "Advisory Committee" has been
completely done away with in the
definition section and throughout
the Bill, its functions being taken
over by the Registrar.

s4 – Search and seizure

s4 is also to be amended signifi-
cantly and will allow the Registrar
to authorise any suitable person in
the employ of the Financial
Services Board (FSB), or any other suitable person an Inspector under the
inspection of Financial Institutions Act, to conduct site visits of any long
term insurance business. They shall have wide ranging  powers which
include:

Entering the premises at any time during office hours to request cer-
tain information, search the premises of the long term insurer, inde-
pendent intermediary or representative for any such document; exam-
ine and make extracts of such documents and to seize any document

or object which may furnish proof of failure to comply with the Act.
After  an inspection, the Registrar may instruct the long term insurer,
intermediary or representative to take steps, or refrain from taking
steps that may result in a contravention or failure to comply with any
provision of the Act.

The Registrar may make known the outcomes and findings of such an
on-site visit on the official website or any other appropriate media if it is
in the public interest. 

s8 - Advertising

s8(1)(c) and (d) are to be added to the Act to ensure that long term
insurers are prohibited from issuing misleading advertisements, brochures
and similar communications to the public. Long term insurers must also
make their names prominent in any advertisements they place.

s12

The Bill intends to amend s12 of the Act and widen the power of the
Registrar to prohibit long term insurers from carrying on business. There
is to be a new section inserted after paragraph 8(1)(b) of the Act which
sets out further instances where the Registrar may prohibit a long term
insurer from carrying on business. These instances include that the long
term insurer:

no longer meets a condition under which it was registered;
has failed to comply with other conditions imposed on it;
has failed to comply with a directive issued in terms of the Act; or
is not managed in accordance with sound corporate governance prin-
ciples  and/or any person involved in the running of the long term
insurer has failed to comply with the provisions of the Act.

On a contravention contemplated in s12(1) of the Act the Registrar may
give notice of his intention to prohibit the long term insurer concerned and
his reasons. Failing to comply with the Registrar's notice may result in the
prohibition of the long term insurer from participating as an insurer. 

Previously the Registrar had to allow the insurer at least 30 days to
respond. The Bill provides that the Registrar now has to allow the insurer
a reasonable period to make representations in respect of the matter. It is
uncertain what a reasonable period will be; it will likely depend on the
circumstances.

s37, s38, s39, s40 and s41 - Compromise, arrangement, amal-

gamation, demutualisation and transfer

A drastic proposed change to the Act is that the Registrar, as opposed to
the court, would  be empowered to approve compromises, arrangements,
amalgamations, demutualisation and transfer of long term insurance busi-
nesses. This is likely to speed up the process significantly as the Registrar

The Financial Services Bill aims to improve the
framework for financial regulation, co-ordination
and accountability across the financial services

industry. It does this by seeking to amend a number of acts
so as to ensure they "speak to each other." The intended
amendments to the Act will ensure that new and amended
legislation is referred to and implemented correctly
throughout the Act, in particular the Companies Act 2008.

FinanciallawFinanciallaw
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is unlikely to face the same backlog as the court . Also, the Registrar is an
expert in the field of insurance law, which can only be beneficial. 

business rescue provisions

s89 and s90 of the Act are to be amended to make reference to business
rescue, as opposed to judicial management.

s41 specifically sets out the manner in which the Registrar may make
an application under s131 of the Companies Act for a long term insurer
to enter into business rescue proceedings. The section goes on further to
provide the Registrar with wide-ranging powers in dealing with the busi-
ness rescue practitioner,  the adoption of the business rescue plan as well
as the exercise of power by the business rescue practitioner under the Act.

s45

A proposed amendment to s45 is that certain inducements to enter into
long term insurance contracts be made permissible if they are in accor-
dance with the policy holder protection rules under s62 of the Act.

s63

s63 contains an interesting amendment in that the policy holder protec-
tion contemplated in sub-section 1 of s63 will no longer be limited to an
aggregate amount of R50 000. This suggests that the policy of the protec-
tion is to become unlimited as no higher value is presented. This may have

interesting consequences in the future for long term insurance companies
as they will face increased exposure to risk for long term insurers only.

s66 and s67

s66 and s67 deal with offences by persons other than long term insures and
offences by long term insurers respectively. In both cases the proposed
amendments would increase the maximum fine from an amount of R100 000
to R5m and, in particular, for offences by persons other than long term
insurers, the imprisonment period has been extended from a period not
exceeding one year to now not exceeding five years. There are certain
offences referred to in s67(2) which will carry a penalty of R10m as
opposed to the previous R100 000.

Conclusion

The Bill seems to succeed in making the Act simpler to understand and har-
monises it with applicable legislation. It commendably makes long-term
insurers more accountable to their customers as well as to the FSB. 

However, perhaps an unintended consequence is that the Bill exposes
long term insurers to more risk and, therefore, higher premiums are likely
to be in the offing. �

Nielson is a candidate attorney with Eversheds. The supervising direc-
tor was Alex Eliott
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South African wealth abroad
A N T H O N Y  M A R K H A M  A N D  D A L I L A  V E R  E L S T

With the relaxation of exchange controls South Africans can now achieve
true fiscal efficiency and legitimacy of their foreign interests. This article
explores the tax saving opportunities of an international pension scheme as
a secure vehicle in which South Africans can hold and accumulate wealth
internationally. This is particularly desirable to protect against the slide of
the rand which in October 2012, against the backdrop of industrial action,
reached its lowest point against the dollar since April 2009. 

Exchange control has been relaxed significantly over the years with the
result that each individual South African resident effectively has an annual
allowance totalling R5m for investment abroad.   

Foreign earnings and inheritances of SA residents can be freely retained
abroad.  In addition there has been some good news. Foreign dividends are not
taxed at 40%, the normal rate, but at only 15%. This beneficial rate is not
available for internationally earned interest, such as bond interest on portfo-
lios, or royalties but it will apply to income made up of foreign dividends.  

Traditionally trusts are regarded as a reliable vehicle to hold wealth for
future generations. Many trusts for South Africans already exist.  The exis-
tence of a trust allows an individual to avoid the potentially adverse impact
of the “controlled foreign company” rules and also permits flexible tax and
estate planning. However, a trust structure is an expensive planning tool,
because if a South African resident funds a trust by a gift, there is a dona-
tions tax. The trust income and gains remain in the settlor’s hands for tax
purposes. These are the so-called “settlor-charging” provisions. If the settlor
funds a trust by a loan, the loan receivable remains in his estate for estate
duty purposes and he potentially receives taxable income in the form of
interest on the loan.  

An international pension arrangement does not attract these taxes and
is thus a favourable alternative to safeguard family wealth.

In general, international pensions are structured as trusts. They are
money purchase schemes. Employer participation is not an essential feature;
an individual can establish one for himself. Indeed, offshore pension
schemes are less attractive for employer funded schemes because, unlike an

onshore scheme, there is no deduc-
tion available for employers or
employees associated with contribu-
tions.  

International pensions can take
different forms. Sometimes they are
an umbrella scheme with many par-
ticipants and associated with an
investment programme, enabling
easy investment of the pension
funds.  In other cases they are stand-
alone, self-invested schemes, where
the responsibility to invest rests with
the member. They are generally sub-
ject to supervision and regulation but
this is typically imposed with a light
touch.  Certainly this is the objective
of the regulator in the Isle of Man, a
suitable jurisdiction for South
African offshore planning.

The key to a pension arrange-
ment is that there is no donation.
This has two crucial consequences:
there is no donations tax (even
though the assets are no longer in
the estate of the scheme member)
and the settlor charging provisions
do not apply. A transfer of assets to
an international pension is not a
donation because there is no inten-
tion to make a gift – the member
expects to receive back his contribu-
tions and the investment returns  in due course and, if the member does
not receive it back, then he expects his family to benefit. So, a South
African who becomes a member of and contributes to an international pen-
sion scheme does not pay donations tax.  

As there is no donation, the settlor charging provisions applicable to
transfers by donations to trusts are also inapplicable to trusts established as
international pensions.  The investment gains and income can accumulate
in the trust free of South African taxation in the hands of the member.

Once in the pension scheme, the funds are in trust so they do not form
part of the estate of the member.  Accordingly, should the member die before
he has received all the benefits of the scheme as retirement benefits, the
assets remaining in the scheme are available for his family free of estate duty.

If in due course a pension is paid from a member funded scheme, it will
normally be taxable in South Africa as income. Foreign dividends can be

In its first-world manifestation, South Africa is a
high-tax jurisdiction with a fairly sophisticated tax
system and exchange control.  In its third-world

manifestation it grapples with crime, corruption and
poverty. This may explain the drive among South Africans
to have not just personal but also financial safety by
diversifying their investments out of South Africa.  They
are looking for wider markets, different currencies, differ-
ent counter-parties, banks and investment media. 
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distributed in the year in which they arise, and be subject to tax at 15%.
But trusts are flexible arrangements and the benefit may be paid in lump
sums. Income tax does not apply to lump sums and instead the sum will be
taxed under the beneficiary charging provisions applicable to trusts. These
are relatively flexible and beneficial for recipients. Contributions, which are
capital, can be redistributed to the member free of tax.  

The rate of distribution can be adjusted to meet the needs of the family
flexibly and efficiently. The member does not need to be concerned that if
he does not take benefits during his lifetime the funds invested will be lost;

they will remain in a flexible international trust after his lifetime to provide
benefits to his family.

The fact that it is quite conventional to fund pensions over a period of
years and that the South African investment allowance has now become an
annual allowance, is another reason why this particular arrangement has
become an arrangement of choice, to be preferred over an international
trust, for many South Africans. �

Markham is a partner and Ver Elst a senior associate with Maitland
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Registering for VAT is a 
SARS-invented nightmare
S A M I R  E L L A R Y

A process that should, in theory, take a matter of weeks is now tak-
ing months to complete. The principal bottleneck can be identified
as SARS’ “application” of the requirements for registration as a VAT
vendor.

Applications that have complied with all the requirements stip-
ulated for registration get turned away, sometimes on a number of
occasions, as the SARS officials change their minds as to the
requirements for registration.

As if that isn’t obstructive enough, the officials often insist on
trivial – sometimes ludicrous steps from taxpayers; steps not
required by the VAT Act or any SARS policy document. 

As an adviser, you are really just ‘shadow boxing’ around regis-
tration every time you attempt to lodge an application on behalf of
a client as SARS inevitably asks for documents not required by law. 

Recently  an application was denied because of the official’s refusal
to accept certified copies of documents. On another occasion, a client
was required  to appoint an auditor at a SARS official’s insistence
even though, in terms of the new Companies Act, the company is not
legally required to appoint an auditor in certain circumstances.

Nor does it stop there.  It takes even longer for newly-formed
companies to register for VAT because these entities first have to
complete the company registration and income tax registration
processes, both of which are also burdened with their own adminis-
trative delays, before the company can attempt to register for VAT.

Alas, foreign investors looking to establish a ‘footprint’ in South
Africa have to wait for as long as six months in some cases before
their new company can trade.  

It is important for SARS to ensure that all applications are bone
fide registrations since, in the past, the registration process has been
used for fraudulent activities. However, the registration process in
its current state is counter-productive and hampers investment.

SARS and National Treasury are aware of the pitfalls of the reg-
istration process but, even so, until proper intervention takes place
at branch level taxpayers are  forced to spend twice the amount of
time and money when trying to register for VAT.  �

Ellary is a senior associate, Corporate Department, Bowman Gilfillan

Hundreds of applications for VAT registra-
tion are being rejected by SARS on a
daily basis, causing taxpayers significant

delays, increasing costs and ultimately hampering
investment.
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The Office of the Tax Ombud: 
Lots of bark, but will it bite?
R U D I  K A T Z K E

In ordinary language, the term "ombudsman" (derived from the Swedish
term meaning "legal representative") can be defined as "an official appointed
to investigate individuals' complaints against maladministration, especially that of
public authorities" (Oxford English Dictionary).  With its origins in
Scandinavian history, it is generally accepted that the modern office of
ombudsman derives from 1809 when the Swedish legislature established the
Office of the Parliamentary Ombudsmen.  The main purpose of this institu-
tion was to safeguard the rights of citizens by way of a supervisory agency
that was completely independent and which could contend with com-
plaints submitted by the general public regarding administrative matters. 

In South Africa, the Katz Commission proposed the introduction of
an ombudsman to deal specifically with tax issues in 1995. Various sub-
missions were made to Treasury in this regard and a Tax Ombud was
finally proposed in draft legislation in the 2011 Tax Administration
Bill. After initial rounds of public and further comments, the Tax
Ombud officially became a legislative institution on October 1
this year.

Staffing and funding of the Tax Ombud

The TAA determines that the Tax Ombud will be
staffed by SARS employees who will be seconded on
request.  In Treasury’s comments on the legislation,
it was mentioned that this provision was included
to ensure that individuals who have a sound
knowledge of South African tax legislation and
are well-versed in SARS policies and procedures
are appointed.  The Tax Ombud will be funded
by SARS.

Powers, duties and functions of the Tax Ombud

The Tax Ombud is tasked with reviewing and investigating taxpayer com-
plaints relating to service, procedural or administrative matters. Examples
of the issues include if SARS: 

does not respond to correspondence; 
does not assist with reasonable taxpayer requests; or 
fails to adhere to correct procedures prescribed by the Income Tax Act
(No. 58 of 1962) (the ITA). 

The Tax Ombud may not, however, review SARS policy (unless it has
resulted in administrative or service issues); nor may it review legislation
or tax matters that are subject to objection or appeal. 

Taxpayers must first avail themselves of the existing complaint resolu-
tion mechanisms within SARS before approaching the Tax Ombud. This
process involves first contacting a local SARS branch or call centre, and
then, if necessary, escalating the matter to a
SARS manager or specialist sup-
port. If a taxpayer's com-
plaint is not

The recently promulgated Tax Administration Act,
(28 of 2011 (TAA), introduces the Office of the
Tax Ombud.  According to s14 read with s259,

the Minister of Finance must appoint someone as Tax
Ombud within one year after the commencement date of
the TAA, which was October 1 2012. The Minister also
announced in his 2012 Budget Speech on February 22
2012 that the Tax Ombud will be appointed during the
course of this year.  
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resolved at this stage, the SARS
Service Monitoring Office can be
approached. 

Only once all of these channels
have been exhausted without suc-
cess, can taxpayers approach the
Tax Ombud for assistance (excep-
tions may be made, however, if
there is a possibility of undue hard-
ship or if there is sufficient urgency).
The Tax Ombud is positioned with-
in the existing legislative framework
as an intermediate step between
SARS’ internal procedures and the
domain of the public protector and
court system. 

The Tax Ombud is mandated by the TAA to act independently and
to follow informal, fair and cost-effective procedures. It must review all
complaints received but is free to decide which complaints it will seek to
resolve and how it will go about doing so. The Tax Ombud can decide to
terminate a complaint resolution process that has been initiated but must
give reasons to the taxpayer as to why it decided to do so. Certain factors
are listed in the TAA to guide the Tax Ombud in reaching such a deci-
sion, including the age of the request; the nature and seriousness of the
issue; and the findings of any other redress mechanisms.

The Tax Ombud is mandated to identify any systemic and emerging
issues that come to its attention during the course of its operations. Such
issues can relate to SARS’ service, the application of the TAA and any
administrative or procedural aspects that result from the application by
SARS of any of the listed “Tax Acts” (which include, for instance, the
ITA and the Value-Added Tax Act, 89 of 1991). 

There is an obligation on the Tax Ombud to communicate with
SARS in its attempts to resolve taxpayer complaints. It is bound by con-
fidentiality and it may not reveal taxpayers’ information to SARS, except
if necessary to assist with the resolution of the complaint. The Tax
Ombud may, for example, have to provide a complainant’s tax reference
number and the details regarding the complaint to SARS to seek resolu-
tion. Ultimately, the Tax Ombud may make recommendations to the tax-
payer or SARS in seeking to resolve the matter. These recommendations
are not, however, binding on SARS or on the taxpayer.

Duty to report to the Minister of Finance

The Tax Ombud must submit an annual report to the Minister of
Finance and a quarterly report to SARS. The reports must contain a
summary of at least 10 of the most serious issues investigated by the Tax
Ombud during the period in question. An inventory must be included
that describes the actions taken by the Tax Ombud in seeking resolution,
as well as the results. It must further set out what action has been
planned and is still pending, as well as indicate where no action was
taken and the reasons. The report must highlight any systemic or emerg-
ing issues identified over the  period. Last, the report must make recom-
mendations regarding administrative action suggested to resolve com-
plaints and to address systemic or emerging issues.
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Conclusion

Though the introduction of a Tax Ombud by the TAA is a commendable
step in an effort to improve the efficiency of tax administration in South
Africa, there may be certain shortcomings in the legislative framework. 

The TAA for instance requires the Tax Ombud to act independently,
fairly and informally but this may be threatened by the fact that the
Office will be staffed by SARS employees and funded by SARS.
Moreover, the Tax Ombud has a wide discretion handling complaints,
and there is no guarantee to taxpayers that their complaints will be
resolved. While the reporting obligation may act as an incentive to the
Tax Ombud, there is no clear and direct enforcement mechanism if it fails
to perform.

The fact that the Tax Ombud’s recommendations are not binding on
SARS is a further cause for concern and raises doubts as to the efficacy of
this institution. The Ombudsman for Short-term Insurance is a notewor-
thy example of a contrasting approach, as short-term insurers have agreed
to be bound by its decisions. This is an exemplary safeguard offered to

consumers of short-term insurance. 
It is submitted that the Tax Ombud would be a more useful and appro-

priate institution if SARS and taxpayers were similarly bound by its rec-
ommendations. Treasury has expressed its contrary view that the Tax
Ombud would be more effective if its primary weapon was not enforce-
ment or other direct redress mechanisms but rather the ability to publicise
details of complaints and systemic or emerging issues. Taxpayers faced
with complaints that cannot be resolved by the Tax Ombud would proba-
bly not agree. This may yet prove to be an opportunity missed to provide
South Africa’s taxpayers with an effective complaint resolution mecha-
nism, removed from the vast expenses of the court system. 

To be fair, however, the Tax Ombud has yet to be constituted and has
not yet heard a taxpayer complaint or issued any reports. It is with much
anticipation, therefore, that we look forward to seeing it in action, with
the hope that its bark is chilling enough to disguise its lack of bite. �

Katzke is an associate with Webber Wentzel

Making SARS stand in line
R A E L  G O O T K I N

Recently, such a suggestion
has been made in the context
of sales of immovable proper-
ties of companies and close
corporations in liquidation.
The suggestion, or more accu-
rately, the contention in ques-
tion, was made in an article by
Advocate Milton Seligson SC
in Business Tax and Company
Law Quarterly.

The article will be of great
interest to banks and liquida-
tors holding bonds over im-
movable properties of compa-
nies and close corporations. 

Advocate Seligson expresses

his view that when such property is
sold and a capital gain is realised, capi-
tal gains tax does not fall within the
ambit of costs of maintaining, conserv-
ing or realising the property for purpos-
es of s89(1) of the Income Tax Act. 

This raises the intriguing possi-
bility that the secure claim of banks
and liquidators may outrank that of
SARS to any capital gains tax in
circumstances where a capital gain
is realised from the sale of the
immovable property.

In weighing up this possibility, it
is useful to consider the key princi-
ples relating to capital gains from
sales in liquidation of immoveable property, specifically that of companies
and close corporations.

The core issue is whether the capital gain realised from the sale gives
rise to capital gains tax and if so, how SARS’ claim should be dealt with.
Broadly, it could either be treated as part of the cost of administration or
submitted as a concurrent claim.

It is apparent that a distinction should be drawn between the provi-
sions of the Income Tax that regulate the taxation of insolvent estates
and the provisions relating to companies or close corporations placed
under liquidation by the court. These entities do not constitute “insolvent

It is seldom, if ever, that the South African Revenue
Service finds itself second in line to other creditors.
Thus, when there is even a slight possibility that this

might be the case, strong interest is likely to be aroused
among members of the credit provision community.

Gootkin

Milton Seligson 
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estates” as defined in the Income Tax Act.
The practical impact of this is that the consequences of winding up

the insolvent estate of a person are different from those for a company or
close corporation.

In terms of s101 of the Income Tax Act, the liquidator of any company
is required to exercise all functions of that company and assume the
responsibilities of a public officer during the conduct of the liquidation.
Accordingly, a liquidator will remain liable and retains the rights of a tax
payer under the Income Tax Act.

According to s26A of the act, the taxable income of a person for a
year of assessment shall include the taxable capital gain of that person for
the year. The liquidator will, therefore, incur liability for capital gains tax

on any assets sold for the purposes of winding up the estate.
There is, however, no provision in the Income Tax Act dealing with

SARS’ entitlement to secure payment of  the capital gains tax  from the
proceeds of the disposal of immovable property, where the assets sold are
subject to the claims of secured creditors (such as bond holders). In other
words, there do not seem to be any provisions that entitle SARS to claim
the capital gains tax as part of the cost of liquidation. 

Going further, there do not seem to be any provisions that capital
gains tax must be deducted from the proceeds of the sale of any immov-
able property prior to payment to secured creditors. �

Gootkin is a director of Werksmans

Hope for Johanna – but is it 
really an employer's curse?

The judgement dismissed an appeal by Kievits Kroon Country Estate against an
earlier of the Labour Court, which order dismissed the company’s application to
review and set aside an arbitration award that found the manner in which it dis-
missed Ms Johanna Mmoledi (Mmoledi), a former employee, to be unfair.

The tale of Mmoledi, a chef and aspirant Sangoma, began when she
requested permission to work mornings only so that she would be able to
attend a course in traditional healing. Kievits Kroon (through its Executive
Chef) acceded, and the shift schedule was changed to accommodate her.

Mmoledi later again approached her employer and requested a month's
unpaid leave to complete the course.  Kievits Kroon could not accede to
this request, instead offering Mmoledi one week's unpaid leave.  

On June 1 2007 Mmoledi left two documents on the desk of Kievits

Kroon's HR Manager.  The first document purported to certify that
Mmoledi had visited a traditional healer and that she had been diagnosed
with "perminisions (sic) of ancestors" (subsequently interpreted by the Labour
Court as meaning "premonitions of ancestors").  The other document was
headed "Preparation of Graduation Ceremony of Johannah Maite Mmoledi"
and set out that Mmoledi required time off to complete her initiation
school final ceremony to become a traditional healer.  Both documents
stated that she would only be able to resume work on July 8 2007. 

Mmoledi failed to report for duty and Kievits Kroon embarked on disci-
plinary action against her.  She was charged, inter alia, with  non-compli-
ance with established procedure and/ or managerial instructions, being
absent for three days or more and gross insubordination.

The chairperson of the disciplinary enquiry noted Mmoledi's explana-
tion that she was to undergo sangoma training and graduation and that she
was ill "since spirits of forefathers were bothering her."  The chairperson did not
accept these explanations and Mmoledi was dismissed.

The CCMA

Mmoledi then challenged the fairness of her dismissal in the CCMA.  The
Commissioner, in awarding her reinstatement, held that it was abundantly
clear that Kievits Kroon and Mmoledi had conflicting interests and that
there was a lack of empathy and understanding of cultural diversity in the
Kievits Kroon workplace.  

TIn a recent judgement1 of the Labour Appeal Court,
Tlaletsi JA said: "[O]ur society is characterised by a
diversity of cultures, traditions and beliefs… It

must be recognised that some of these cultural beliefs and
practices are strongly held by those who subscribe in
them... Those who do not subscribe to the others’ cultural
beliefs should not trivialise them."

LabourlawLabourlaw
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The Review Proceedings

Kievits Kroon sought to have the award reviewed and set aside in the
Labour Court.  The Labour Court (per Francis J) dismissed the review
application, concluding that the explanation tendered by Mmoledi (to
attend a sangoma course to appease her ancestors) and accepted by the
Commissioner, was a reasonable one.  As a result, it refused to interfere
with the arbitration award.

Dissatisfied with the out-
come, Kievits Kroon
approached the Labour Appeal
Court arguing, inter alia, that:

the Labour Court should
have found that the
Commissioner finding that
[Mmoledi] had a valid
excuse to be absent without
leave to attend a sangoma
course was reviewable;
erred by failing to find that
the South African employ-
ment legislation (and in
particular s23 of the Basic
Conditions of Employment
Act (75 of 1997) (the
BCEA) opted for standards
more akin to Western standards than to African culture; and
erred by failing to find that the effect of the Commissioner’s approach
would be to open the floodgates to malpractices whereby employees may
unilaterally diagnose themselves and expect employers to accept fraudu-
lent sick notes from traditional healers.

Writing for a unanimous court, Tlaletsi JA stated that:
"[i]t is not my understanding of the facts of this case that the employee’s case
was that she was sick or ill in the conventional sense. Her case was that, based
on her cultural and or traditional belief she was in a ‘condition’ and upon con-
sultation with those that she believed to be in a position to assist her, being a tra-
ditional healer, informed her that she must undergo some sessions that would
qualify her to be a sangoma as she had a calling from her ancestors."

Tlaletsi JA held that Mmoledi's "illness" had been accepted by Kievits Kroon
when the issue started and that it required no medical evidence to prove it.  

s23 of the BCEA was found not to apply in the circumstances as
Mmoledi did not seek to be paid for her time off from work and that the
argument that the legislature opted for standards in line with Western stan-
dards as opposed to African culture was also found to be misplaced. 

Tlaletsi JA could similarly find no merit in the suggestion that the
Commissioner's decision would open the floodgates to malpractice. The
judge noted that Kievits Kroon's Executive Chef had demonstrated a "good
example of accommodation… when [he] correctly involved other staff members
and they all found a common ground to accommodate the employee."  In Tlaletsi
JA's view, what is necessary is a "paradigm shift" showing an appreciation of
"'Ubuntu' which is a part of our heritage as a society,"

Tlaletsi JA concluded that "[i]t must be left to employers and their employ-
ees to develop systems in their workplaces when confronted with these challenges."

Implications and conclusion

The judgement has been met with concern by employers  who take the view
that, notwithstanding the comments of Tlaletsi JA, it is likely to open the
proverbial floodgates and that employees will now seek to rely on any and all
forms ailments, illnesses and "premonitions" to obtain leave from tendering
services.  Leaving aside the merits of this  argument, employers are still
required (and have been required) to accommodate the religious, cultural and
other beliefs or practices of employees (regardless of the employer's views).  

Such an accommodation is not novel in our industrial relations landscape.
Initially Kievits Kroon appears to have been willing to accommodate Mmoledi
and her beliefs and practices.  Its apparent fault, in response to the request for
unpaid leave, was to prefer an approach that rigidly complied with a discipli-
nary code instead of furthering its attempts to accommodate Mmoledi.

Employers are encouraged to heed the reminder by Tlaletsi JA, and to
develop systems in the workplace that confront these challenges.  In a soci-
ety as culturally rich and diverse as ours, systems cannot be expected to
cater for every eventuality.  In instances where specific circumstances are

not catered for, instead of
adopting a "tick-box"
approach, employers should
exercise suitable discretion that
demonstrates a willingness to
consider and, if appropriate
and possible, accommodate
employees whose individual
circumstances leave them
unable to tender services.  

A reliance on prescribed
misconduct is unlikely to find
favour with a court in circum-
stances where an employer can
(and has demonstrated willing-
ness to) consider reasonable
alternatives that will accom-
modate an employee.
Employers should rather inves-

tigate the bona fides of the employee having regard to documentary or other
evidence presented with a view to understanding the rationale that predi-
cates it.  

A better understanding of an employee's needs and empathy for the situ-
ation is likely to go a long away in assisting an employer in determining the
procedure it should adopt, and the extent for which accommodation is nec-
essary.  The floodgates will only be opened if employers allow them to be.  �

Abraham is an associate and Durand a candidate attorney with 
Webber Wentzel

See without prejudice February 2011 p49
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1 Kievits Kroon Country Estate (Pty) Limited v Johanna Mmoledi and others (unreported decision of the Labour Appeal Court dated 24 July 2012, case number JA78/10)
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Getting things clear about suspensions

The recent interdicts brought by the Divisional Commissioner of Crime
Intelligence, Richard Mdluli and Senior Deputy Director of Public
Prosecutions, Glynnis Breytenbach against their suspensions, have again
brought the suspension procedure, and the recourse that should be sought,
into the legal and media spotlight. 

The Labour Appeal Court
appears to have made this issue, set-
tled law in the decision of Member
of the Executive Council for
Education, North West Provincial
Government v Gradwell [2012] 8
BLLR 747 (LAC). This article aims
to distil the requirements for suspen-
sion as set out in the Gradwell
judgement as well as briefly canvass-
ing previous and current Labour
Court decisions.

Suspension

The right not to be unfairly sus-
pended is in s186(2)(b) of the
Labour Relations Act 1995 (LRA)
read with d185(b), which protects employees from unfair labour practices.
In the past employees have relied on the common law contractual right of
fair dealing by alleging that an implied term exists in their employment
contracts against unfair suspension. This enabled employees to approach
the Labour Court directly for recourse, instead of relying on the jurisdiction
of the Commission for Conciliation, Mediation and Arbitration (CCMA)
or the relevant bargaining council. 

At the outset, it is important to distinguish between a holding suspen-
sion and a suspension as an act of discipline short of dismissal. A holding
suspension is used as an act of administration, where an employee is sus-
pended pending an investigation into allegations of misconduct for fear of
interference with an investigation, among other reasons. Suspension as an
act of discipline short of dismissal is used as a sanction to discipline an
employee and is punitive in nature. 

Case law

Prior to the Gradwell judgement  the case of Mogothle v the Premier of the
North West Province and Another (2009) 30 ILJ 605 (LC) set out the

requirements for fair suspension. Mogothle brought an urgent application
to set aside his suspension, pending investigation into serious allegations
of corruption levelled against him in an article by the Mail and Guardian.
The Labour Court set out the following requirements for a fair suspension,
pending a disciplinary enquiry:

There must be a justifiable reason to believe, on the face of it, that the
employee had engaged in serious misconduct;
There must be an objectively justifiable reason to deny the employee
access to the workplace, based on the integrity of any pending investi-
gation into the alleged misconduct or some other factor that would
place the investigation or the interests of the affected parties in jeop-
ardy; and
The employee must be given an opportunity to state his/her case
before the employer makes a final decision to suspend. 

In the Gradwell judgement an appeal was brought against an earlier
declaratory order in terms of s158(1)(a) of the LRA granted by the
Labour Court. Gradwell’s suspension was a consequence of allegations of
serious misconduct raised by the Auditor-General. 

The Labour Court held that Gradwell’s suspension was unlawful
because there was no reason to deny him access to the workplace and he
had not been afforded a proper right to be heard prior to being suspended.
It did not consider whether a reasonable basis existed to believe that the
Gradwell had engaged in serious misconduct. The Court set out the fol-
lowing requirements for a fair suspension:

A decision to investigate alleged misconduct must have been made.
There must be an objectively justifiable reason to deny the employee
access to the work place. The factors to be considered are the serious-
ness of the allegations (this will require a preliminary prima facie find-
ing on the allegations) and whether the continued presence of the
employee at work may jeopardise the investigation. An example of
this is the risk that the employee may intimidate witnesses.
The employee must be afforded an opportunity to make representa-
tions (the right to be heard) regarding why he or she should not be
suspended. The employee will only be in a position to make meaning-
ful representations if he or she has been provided with sufficient detail
regarding the allegations of misconduct. and 
These representations must be considered before the decision to sus-
pend is made.

The Gradwell judgement also made the following finding in respect of
jurisdiction: 

Disputes about unfair labour practices, including alleged unfair suspen-
sions must be referred to the CCMA or relevant bargaining council in
terms of s191(1) of the LRA; 
In the ordinary course, the determination of the fairness of a suspen-
sion will be better accomplished through arbitration; and

There has been much confusion in case law over
the past few years about the requirements for
suspension. The law has now been clarified.  

T E N E I L L E  G O V E N D E R

Govender

LabourlawLabourlaw
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In extraordinary or compelling urgent circumstances where there may
be reasonable apprehension of irreparable harm, an employee may seek
an order from the Labour Court granting urgent interim relief, pending
the outcome of the unfair labour practice proceedings. 

It can be inferred that unfair labour practice proceedings in either the
CCMA or relevant bargaining council must have been initiated before
the employee can make an application of this nature.

The Gradwell judgement was endorsed in the Breytenbach v National
Director of Public Prosecutions (J1397/10) where the court found that unfair

labour practices fall within the exclusive jurisdiction of the CCMA or the
relevant bargaining council. Breytenbach failed to prove any extraordinary
or compelling urgent circumstances to justify a final declaration of the
unlawfulness of her suspension and the application was dismissed.

The Gradwell judgement has clarified the Labour Court’s and Labour
Appeal Court’s position on suspension. Employers must be mindful of the
requirements for a lawful suspension and employees must be mindful of
following the correct channels when seeking recourse. �

Govender is an associate at Norton Rose SA 
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Reach for the stars
A M A N D A  A R M S T R O N G

SKA will consist of approximately 3 000 large antennae/receivers (which
look like the concave dishes used to receive television via satellite).  Those
antennae will receive radio waves/signals from outer space.  The antennae
will be connected via a fibre optic infrastructure to an extremely powerful
computer within the Karoo.  The signals will be processed and the data may
then be made available to science and astronomy centres around the world
to conduct research. Investment by the international community in SKA
will be approximately R15bn , with running costs of approximately R1.5bn
per year for 50 years of operation.

Fundamental to the success of SKA is the creation of areas where there
will be minimal or no interference with the receipt of those radio waves/sig-
nals by the antennae. These areas are referred to as "astronomy advantage
areas" or "radio-quiet zones."  

The relevant statute, the Astronomy Geographic Advantage Act, 2007
contemplates three categories of astronomy advantage areas (AAAs),
namely Core, Central and Co-ordinated. 

Approximately 50% of the antennae will be located within the Karoo

Core AAA.  A further 30% will be
located within the Karoo Central
AAAs along five spiral arms.  The
remaining 20% will be located in
remote areas across South Africa and
eight other Southern African partner
countries. 

The Karoo Core AAA is a rela-
tively small area and will require the
greatest protection from radio fre-
quency interference.  The Karoo
Central AAAs will be a larger area
surrounding the Core AAA.  They
will not need to be as strictly protected
from radio frequency interference,
but will still require a degree of regu-
lation concerning the use of radio frequency spectrum and harmful activi-
ties.  The co-ordinated AAAs will require the least protection. 

A regulatory framework, in which these three categories of AAAs are
declared and for which regulations are made to provide for the requisite
protection, therefore needs to be designed.  .  

This is the first time in the world that such a regulatory framework is to
be created.  It raises many interesting legal questions and challenges.  

Core AAAs

The Minister of Science and Technology has already declared the Karoo
Core AAA.  This is a relatively small area of 14 000 hectares on two farms
near Carnarvon in the Northern Cape.  The farms were purchased some
time ago by the National Research Foundation (which falls within the

South Africa has recently been chosen as the pri-
mary country to host the Square Kilometre Array
(SKA), which will be the largest and most powerful

telescope in history.  It will be 50 times more powerful
and 10 000 times faster than any existing radio tele-
scope.  It will enable scientists to travel back in time and
to solve many of the mysteries of the Universe.  

Armstrong

AstronomylawAstronomylaw
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Department).  Since approximately 50% of the antennae will be located
within the Karoo Core AAA and this will be the most sensitive part of
SKA requiring the highest levels of protection, it is necessary to impose sig-
nificant restrictions on the use of radio frequency spectrum and on various
activities within the area.

Earlier this year the Minister made the regulations for the protection of Core
AAAs.  The regulations provide that no person, within a Core AAA, may: 

transmit any radio signal in certain bands of radio frequency spectrum
from that AAA; 
own, possess or control any device or equipment which would emit any
radio signal using spectrum in those bands; or
conduct certain activities, including mining activities, certain industrial
processes, or the construction of any fixed radio frequency interference
source, new business or resi-
dential areas, road, rail or
air transport networks, or
electricity facilities.

Given that the Karoo Core AAA consists of the two farms purchased
for the purposes of radio astronomy, the declaration of the Karoo Core
AAA and the making of these regulations were not controversial.  

Central AAAs

The next big step in the creation of this regulatory framework is the dec-
laration of the Karoo Central AAAs and the making of three sets of regu-
lations concerning them.  The Karoo Central AAAs surround the Karoo
Core AAA and consist of the area between Upington, Pofadder,
Calvinia, Sutherland and De Aar.  

Three sets of regulations have been drafted:
restricting the use of certain bands of spectrum within the Karoo
Central AAAs and restricting the construction, upgrading or expan-
sion of any fixed radio station within those areas; 
specific to one of the Karoo Central AAAs, which impose conditions
on the construction of new infrastructure for electricity generation or

for distribution or transmission of power systems; and
for the Central AAAs which deal with various procedural matters,
including procedures for exemption from the restrictions on spectrum
use, procedures for obtaining a permit, and procedures and criteria for
financial compensation.

This area of the Northern Cape was identified because of its low popu-
lation density and relatively little economic activity.  Nevertheless, unlike
the Karoo Core AAA, within these areas there is privately-owned land,
people are living and working there, and various economic activities are
being conducted. 

In drafting the regulations for these areas, the interests of advancing
radio astronomy and creating radio-quiet zones needed to be weighed
against the various rights of people who own or lease property, live, work
or conduct economic activities within those areas.  In attempting to bal-
ance these interests, various interesting legal questions and challenges
have arisen.  

Translating engineering requirements into

legal, understandable language

The first challenge faced in drafting these regulations has
been to understand what the engineers involved in South
Africa's SKA Project Office need  to advance the inter-
ests of radio astronomy.  Once those requirements were
understood, they had to be translated into regulations.
This involved extensive discussions with the engineers.  

Thereafter,  it was necessary to ensure that the reg-
ulations are capable of being understood by those peo-
ple responsible for implementing them and by people
whose rights or legitimate expectations might be
adversely affected by them. 

Taking into account the rights in the bill of

Rights

In drafting these regulations, the following provisions
in the Bill of Rights in the Constitution had to be
taken into account:

The right to freedom of expression, which includes freedom of the press
and other media, and freedom to receive or impart information or ideas;
The provisions of the property clause; and
The right to administrative action which is lawful, reasonable and pro-
cedurally fair. 

So, for example, the implications of the regulations on broadcasting and
telecommunications (voice and data) services within these areas, for prop-
erty owners, and for persons engaged in economic activities in these areas
had to be considered with reference to these constitutional provisions. 

Just administrative action

Clearly the regulations constitute administrative action.  They  need to be
lawful, reasonable and procedurally fair, as is required by the Constitution.
Furthermore, they needed to comply with the Promotion of Administrative
Justice Act, 2000 and the procedural requirements imposed in the
Astronomy Geographic Advantage Act as regards the making of regulations.

AstronomylawAstronomylaw
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This  Act has numerous provisions protecting persons whose interests may
be affected by the declaration of AAAs and the making of regulations.  

The draft declaration for the Karoo Central AAAs and the three sets of
regulations thus face a long public participative process. 

Co-ordinated AAAs

At a later stage various Co-ordinated AAAs are likely to be declared and
regulations made for those areas.  While the degree of protection required

from radio frequency interference will be less, challenges will flow from the
fact that those areas may be extensive, more densely populated and may
have situated within them a greater and more complex set of economic
activities. �

Armstrong is a director and heads up the Media and Communications
Law Department at Werksmans. She is assisting the Department of
Science and Technology with the creation of this regulatory framework.
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The astronomical impact of the
Astronomy Geographic Advantage Act
A L I C E  C H R I S T I E R S O N

Furthermore, those parts of the
Northern Cape which are to con-
tain the SALT dome, the
MeerKAT radio telescope and the
multi-billion rand Square
Kilometre Array have been
declared as core astronomy advan-
tage areas. While all land within a
three kilometre radius of the centre
of the SALT dome falls under the
Sutherland Core Astronomy
Advantage Area, 13 407 hectares
of the Kareeberg and Karoo
Hoogland municipal areas, consist-
ing of three sections of farming
land, constitute the Karroo Core
Astronomy Advantage Area. The Minister has also notified the public of
an intention to declare portions of the established astronomy advantage
areas as either central or co-ordinated astronomy advantage areas. 

Prohibited Activities

Regulations have been gazetted under the Astronomy Geographic
Advantage Act, 2007, which restrict activities in core astronomy advan-
tage areas including: prospecting and mining activities; harmful industrial
process; the construction and development of new business or residential
premises or recreational facilities; the operation, construction or expan-
sion of facilities for the generation, transmission or distribution of elec-
tricity; or any other activity, which might detrimentally impact on astron-
omy and related scientific endeavours. 

While any form of prospecting or mining is already prohibited
throughout the declared core astronomy advantage areas, the restriction
of any activity which may cause light pollution or interfere with the radio
frequency spectrum 9 kHz to 3000 GHz in these areas, could severely
limit shale gas exploration or renewable electricity generation projects in
core astronomy advantage areas as well as central and co-ordinated
astronomy advantage areas which are still to be declared.  

Objects

The objects of the Act include to provide measures to advance astronomy
and related scientific endeavors in South Africa and to identify and protect
areas in which astronomy projects of national strategic importance may be
undertaken. The Act empowers the Minister to declare any area in South
Africa, including the Northern Cape, as an astronomy advantage area. 

One of the purposes of the declaration of areas as astronomy advantage
areas is to ensure that the geographic areas suitable for astronomy and
related scientific endeavors due to, for instance, atmospheric transparency,
low levels of light pollution, low population density or minimal radio fre-
quency interferences, are protected, preserved and properly maintained.
Before the Minister declares a core, central or co-ordinated astronomy
advantage area, she must conduct a public participation process with all
interested and affected parties. 

In February 2010, then Minister of Science and
Technology, Naledi Pandor, declared all land in the
Northern Cape Province 250km from the centre of

the South African Large Telescope dome as an astrono-
my advantage area for optical astronomy purposes. In
addition, she has declared  the whole of the territory of
the Northern Cape Province, excluding Kimberly, as an
astronomy advantage area for radio astronomy purposes. 

Christierson
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Areas

The Act distinguishes between three types of astronomy advantage areas,
core astronomy advantage areas, central astronomy advantage areas and
co-ordinated astronomy advantage areas. 

The declaration of a core astronomy advantage area may be issued to
provide protection from light pollution, radio frequency interference and
any other activity which may affect astronomy, to protect an area in
which part or all of an astronomy device is situated, or to make an area
primarily available for scientific research. 

An area may be declared a central astronomy advantage area in order
to restrict activities which may affect astronomy and ensure the protec-
tion of a core astronomy advantage area from such activities or to ensure
that development in that area does not negatively impact on the astronomy
advantage of the area. 

The purpose of the declaration of a co-ordinated astronomy advantage
area is to create a buffer zone for the protection of a core or central
astronomy advantage area, to ensure that development does not negatively
impact on astronomy advantage in that area and to protect a specific
astronomy advantage outside a core or central astronomy advantage area. 

Penalties

The Minister has wide-sweeping powers, in terms of the Act, to declare
that no person may, in a core or central astronomy advantage area, con-
duct any activity. A person who undertakes a restricted activity in contra-
vention of a notice published by the minister in terms of the Act is guilty
of an offence and is liable on conviction for a fine not exceeding R1m or
imprisonment for a period not exceeding five years, or  both. 

Fracking

While the moratorium on shale gas explorations, also known as fracking,
has been lifted, the declaration of the Northern Cape as an astronomy
advantage area may limit any such activity in this area in the future.
Fracking involves the use of hydraulic fracturing, whereby drillers blast
large amounts of sand and water, laced with chemicals, deep underground
to extract gas from shale deposits and can cause earth tremors.  These
seismic disturbances may interfere with the highly sensitive radio tele-
scopes that will make up the network of SKA dishes. 

It is likely that fracking will also involve the transportation of large
amounts of water, sand and other materials by truck, the illumination of rigs
and radio communication to keep personnel in contact with one another.
No definitive answer has yet been forthcoming whether fracking is likely to
have any detrimental impact on astronomy and, if this is the case, how this
is to be harmonised with the protection of astronomy advantage areas. 

Wind Turbines

Another activity which may, potentially, be at odds with the objects of
the Act is that of the generation of renewable energy, specifically
through the use of wind turbines. There is a possibility that the power
generation equipment used in harnessing wind energy may result in elec-
tromagnetic interference with radio astronomy observations. In addition,
it is possible  that the turbine blades will reflect distant radio signals from
other transmitters onto the radio telescopes and act as secondary trans-
mitters. This may result in detrimental effects to any radio astronomy
facilities. 

The extensive power requirements of the SKA and the MeerKAT radio
telescope are likely to play a prominent role in determining the extent to
which the generation of electrical energy through the establishment of
wind and solar power projects is to be permitted in the Northern Cape. 

Implementation

The award of effectively 70% of the SKA bid to South Africa is a signifi-
cant achievement and is likely to lead to job creation in the field of sci-
ence and technology and boost South Africa’s international profile. 

Work still needs to be done to engage  interested parties through the
public participation process and analysis of those activities which may
have potentially detrimental effects on astronomy advantage areas.
Government will need to decide on a way forward in terms of aligning its
astronomy objectives with other imperatives, such as energy and resource
demands and, where necessary, prioritising certain areas or objectives over
others. 

The Act and its regulations will have to be implemented appropriately
while ensuring that its underlying objects are upheld. �

Christierson is an associate at Norton Rose SA
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Not even advanced chutzpah
will secure re-admission

PlattelandperspectivePlattelandperspective

C A R M E L  R I C K A R D

We weren’t in luck but on the way we spotted a sad sight: a
maanhaar jakkals, aka an aardwolf, definitely dead
and hanging over a farm fence. For Bru Jakkals it
was by definition something sad – it’s the treat-
ment local farmers dish out to any jackal
they find and kill, in a not particularly effec-
tive effort to persuade other jackal to avoid
that particular property. But this was an
especially unhappy sight because the maan-
haar jakkals is not a jackal at all, it is, in fact,
a useful animal that catches termites and
doesn’t have the right jaw and teeth
development to bother lambs or sheep.
What a waste, we agreed, to catch
and kill a useful animal and then
try to ‘send a message’ with its
corpse. Does the farmer want his
place completely over-run with
termites, we wondered? Is that
why they put up this message for
aardwolwe to stay away? Most
confusing.

But we were even more confused by a judgement we found back at
home waiting to be read. It’s the case of Muziwamadoda Thembekwayo v
the Law Society of the Northern Provinces.

Thembekwayo had been struck off the roll of attorneys in 2002; now
he wanted to be re-admitted. The Law Society was not happy about the
prospect and opposed his attempt.

What struck both Bru Jakkals and me was that Thembekwayo’s appli-
cation got off to a really bad start. Obviously the court wasn’t too
impressed with the way he handled his attempt at re-admission because,
right at the start of the judgement, in fact in its second paragraph, we
found this: ‘It must be noted that the applicant failed to file heads of argument
and neither did he or his representative appear in court on the day that the appli-

cation was heard. We were not even accorded the
courtesy of being furnished with any explanation
of this default.’

That was a crazy bit of bad manners,
we agreed. There’s this guy grabbing
onto an only ever-so-slight chance that
he can get re-admitted – then he fails
to observe the basic requirements. He
wasn’t exactly encouraging the court
to take his side.

Whenever you read judgements
concerning lawyers who have been
struck off, you want to know what
they had done. The judges didn’t keep
us waiting long to find out. Just one
paragraph further down they laid it on

the line. The complaints against him were
‘briefly’: ‘That he had misappropriated trust funds;
stole from the trust account; committed fraud; failed
to keep proper accounting records for a period of five
years; failed to provide the Law Society with an audit
certificate; practised without a Fidelity Fund certificate

from August 2000 to May 2001; failed to respond to cor-
respondence timeously; failed to comply with an order; failed to account to his
client; failed to give proper attention to his client; left his office unattended; failed
to pay his subscriptions; failed to make a distinction between business and trust

Rickard 

FOR old time’s sake Bru Jakkals and I took a drive
along the R701 dirt road to Wepener recently. We
were actually looking for a White-backed Vulture,

way out of range, which I’d noticed in the veld along the
road the week before and I hoped to find it again to show
my friend who has a certain affinity for these creatures.
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monies; made a misrepresentation to a magistrate concerning “certain facts”.’
When we read that he had already tried once before to be re-admitted

we concluded that this guy is one serious chancer. Last time he’d applied
for re-admission, in March 2008, the Law Society told him that a warrant
for his arrest had been issued in June 2004. The warrant related to the
criminal charges that the Law Society had laid against him in the wake
of the problems that led to him being struck off. In June 2010 he was
convicted of fraud and of contravening various sections of the Attorneys
Act and sentenced to three years in jail, suspended for five years.

Even Jakkals whistled with amazement when he heard how
Thembekwayo had treated his client and muttered some stuff about how
we had found our vulture. The attorney had pleaded guilty to fraud in
that he advised his client, who had a claim in an MVA matter, that he,
Thembekwayo, had not received any money for him from the Accident
Fund. This was not strictly true. In fact it was not true at all. After he
finalised the claim in March 2001 he had received payment of R123 542
for his client, but he used it for his own purposes.

In the view of the Law Society, Thembekwayo should not be re-
admitted since the three-year period of his sentence had not yet passed.
In its view, ‘where a period of suspension has not yet expired, the offender is
still serving the sentence and is still in the process of rehabilitation.’

The judges reminded themselves that courts have long held that
someone wanting to be re-admitted had to show that there has been a
‘genuine, complete and permanent reformation,’ that the defect of character
which caused the striking off no longer existed, and that if re-admitted
the attorney’s conduct would be that of an honourable member of the
profession who could be trusted as far as members of the public are con-
cerned.

As you can imagine, at this stage in the judgement things weren’t
looking too good for Thembekwayo. But they got worse. In August last
year he signed an affidavit to support his application for re-admission.
Intended to read like a confession and a firm intention to mend his
ways, it only got him into more trouble. He recognised his short-com-
ings, he said; he was remorseful, contrite and repentant. But then he
went too far: he said that when he became aware of the charges against
him he had even offered to plead guilty to all the charges but the prose-
cutor was not prepared to accept his plea and instead insisted that the
matter go to trial.

That, said the court, was not true. From the court record it was clear
that he pleaded guilty to one count only and the trial continued for an
entire year before he ‘capitulated and pleaded guilty’ to other charges. And at
that stage, observed the judges, the writing was already on the wall.

These false claims clearly showed that he ‘does not appreciate the princi-
ple of being honest and truthful at all times.’ His conduct in making these
claims ‘demonstrates that he has not genuinely, completely and permanently
reformed,’ as required before someone could be re-admitted.

And there waiting was another sting in the tail; the judges said
Thembekwayo had not persuaded them that he was a fit and proper per-
son to be re-enrolled as an attorney. ‘His feeble attempt at readmission must
therefore fail – with costs on an attorney and client scale.’

Will Thembekwayo try again? Saddled with punitive costs and
impugned by adverse remarks such as those made about his character by
the court, even Jakkals might hesitate about bothering to reapply. � THE CORPORATE & COMMERCIAL LAW FIRM
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Tales from the US of A . . .

Allegedly persecuted judge on medical leave

A Chicago judge claimed to have been persecuted extensively by
many people in many ways.  She said that she is the target of
secret proceedings that may have been filed by her former lawyer,
doctor and/or spiritual adviser. She was seeking to intervene in
cases which seemingly do not exist. After attempts to seek infor-
mation on unknown sealed cases she was put on medical leave.
Martha Neil November 5

Disbarred lawyer trashes law office

A Dallas former personal injury lawyer has added to his charges for
stealing from clients, disbarment and eviction. He was jailed for
trashing his law office premises prior to receiving the eviction
order and causing $100 000 in damages. His bail was increased to
$500 000 on each of four felony charges. Damage to the premises
included graffiti making derogatory reference to an Arizona judge
who had found against the lawyer in contempt in an unrelated
case.
Martha Neil November 7

Are merger lawyers adding value?

Two law professors studied 500 public company mergers between
2002 and 2011 and found that although the stock price went up
when the merger was announced, the price did not rise again when
the legal terms were revealed. They suggest that extensive legal
negotiations over deal terms add little or no value to mergers.
They suggest that merger lawyers should not concentrate on break-
up fees and provisions that allow clients to call off deals,instead
they should craft provisions that compensate clients for closing
deals that are less advantageous than expected. They should, at a
minimum, consider innovations that will protect corporate clients
against the clients’ own hubris in over-paying for mergers.
Debra Cassens Weiss November 8

unavailability of law jobs

The US Bureau of Labour Statistics forecast 73 600 new lawyer
jobs from 2010 to 2020 in the first three years from 2010 to 2012.
133 000 lawyers have already been produced by law schools theo-
retically filling all the jobs, with the potential for an additional
300 000 graduates not being able to find jobs. One of the most
expensive law schools, University of California at $77 000 includ-

ing living expenses, has placed
most of its first law graduates three
years after opening. The University
of the District of Colombia with a
comparatively low cost of $53 000 has only
placed 20% of its graduates.
Debra Cassens Weiss November 5

Dog custody order turned down

After a two hour hearing a judge in Oregon turned down a dog res-
cue organisation’s bid to take custody of a grossly overweight
dachshund who once tipped the scales at 77 pounds, roughly dou-
ble his ideal weight. Evidence showed that the dog lost 15 pounds
under the care of a former veterinary technician who took him in
after hearing that an elderly Washington State couple who previ-
ously owned the dog had lost control of his eating habits. The
judge therefore declined to grant a canine custody order sought by
Oregon Dachshund Rescue Inc. The organisation alleged the pres-
ent custodian put the dog’s health at risk by flying him in the
plane’s cargo hold when he took her to appear on the Today show
but there was no evidence to prove that.
Martha Neil October 30

Sex offenders and Halloween

In California a district judge blocked part of an ordinance requir-
ing registered child sex offenders to post signs on their front doors
during Halloween with the message “No candy or treats at this resi-
dence.” He did not block provisions in the Ordinance that bar the
sex offenders from opening their doors to trick-or-treaters or from
using Halloween decorations outside their homes and from turning
on outdoor lighting on Halloween. The sign was blocked because
it was compelled speech that violates the First Amendment. The
sign posed a danger for sex offenders, their families and their prop-
erty because it would potentially subject them to dangerous mis-
chief over Halloween and community harassment in future.
Debra Cassens Weiss October 31

What in-house counsel don’t want to pay for

Some of things that in-house counsel do not want to pay for is so-
called soft costs like photocopy charges, meals, legal research and
first class travel as well as full hourly fees for work performed en
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route.  They also don’t like to be billed for time during meetings
when the lawyer is glued to a BlackBerry, nor being billed for
voicemail. The declined economy has led to cost-cutting in-house
counsel scrutinising bills more closely for these things.
Debra Cassens Weiss October 22

Lawyer skipped trial to attend Paris wedding

A lawyer has been convicted of misdemeanour contempt for skip-
ping a trial last year to attend her brother’s wedding in Paris. She
was sentenced to a year of probation and fined $1 000. She claims
she was hospitalised on the trial date and left for France two days
later. Her request for a delay in the mortgage fraud trial had been
refused by the judge with whom she had clashed a number of times.
Debra Cassens Weiss October 22

Lawyer sues daughter for libel

A New York lawyer has filed a $3 million libel suit against his
daughter because she filed a petition seeking an accounting of her
trust fund. The lawyer, aged 70, says his daughter harmed his repu-
tation when she alleged his handling of the fund had given her
concerns about waste and self-dealing. He claims the accounting
will completely vindicate him. The lawyer,known as “a big-shot
Manhattan attorney,” has been plaintiff in at least 21 law suits since
1977 including a $7 million action claiming he was detained and
humiliated in a dispute over a restaurant tip.
Debra Cassens Weiss October 24

Women at big firms are 70% attorneys, 50% partners

A National Association of Women Lawyers survey of the country’s
largest law firms recently found that 70% of the businesses’ staff
lawyers were female. However, women only made up 15% of the
firms’ equity partners. Women partners are credited with smaller
books of business than their male colleagues even if their develop-
ment efforts are significant. And while 50% of firms’ associates
were women, they only received 40% of the bonuses. The figures
are despite the fact that total hours worked were comparable.
Stephanie Francis Ward October 23

Montana’s castle doctrine under scrutiny after shooting

Montana has a castle doctrine that allows homeowners to use lethal
force if they reasonably believe they are about to be assaulted by
someone who enters their home.  This led to the death by fatal
shooting of a husband who had come to confront his wife’s lover in
his garage. The prosecutors declined to press charges. The lover said
he believed he was about to be assaulted and used fatal force even
though the husband was not armed. The wife has complained about
the decision not to prosecute saying “There is no justice.”
Debra Cassens Weiss October 4

Lap dancing is taxable in New york

Lap dancing does not promote culture and is taxable, the New
York Court of Appeals found recently in a 4-3 ruling.  A suburban
lap dancing establishment that challenged the state tax law owed
$400 000 in back taxes due from three-minute lap dances that cost
$20. The majority found that the state law in question applies to
offerings like ballet which promote community culture. The major-
ity said the tax law should not make a distinction between high-
brow dance and lowbrow dance.

Stephanie Francis Ward October 23

Court refuses to gag lawyer’s blog comments

A Florida judge has refused to issue a gag order to bar comments
and blogging by a defence lawyer in a murder case. The lawyer
claims that the accused has been portrayed as a racist and he is
using social media and a legal website to counter the negative pub-
licity. The judge found that there was no overriding pattern of
prejudicial commentary and an impartial jury could still be seated.

Debra Cassens Weiss October 30

Reprimand for continued use of Westlaw after 

leaving job

A lawyer who moved from a government job to become a legal aid
lawyer in Hawaii continued to use the government-paid Westlaw
account for 14 months after he left his job as a prosecutor. He was
publicly reprimanded for conduct involving dishonesty. It was
accepted he did not personally benefit from his misconduct and
used Westlaw to help indigent clients and he was, therefore, not
suspended.

Debra Cassens Weiss October 16

Lawyer disciplined for calling judge’s finding 

“half-baked”

A federal appeals court has ruled that the First Amendment does
not protect a Florida lawyer who wrote a brief calling a judge’s
findings “half-baked” and then sent a bottle of wine to his cham-
bers in an attempt to make up. The court upheld a sanction of a
60-day suspension from bankruptcy practice. The full sentence in
the brief was “It is sad when a man of your intellectual ability cannot
get it right when your own record does not support your half-baked
findings”.

Debra Cassens Weiss October 17

All these stories are drawn from the ABA Journal eReport
Compiled by Patrick Bracher of Norton Rose SA
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The World in
November
President Jacob Zuma came close to tears in the National Assembly

as he defended himself and his family over the so-called
Nkandlagate scandal. Denying that he was corrupt, Zuma lit into

DA leader Helen Zille saying he was appalled that a provincial leader
could have led a march to his private residence, bringing his family into
disrepute in the process. 

Official China responded with rage to a report that former Premier
Wen Jiabao and his family had amassed a fortune valued at
about £1.7bn (R24bn). The Chinese foreign ministry denounced

claims in The New York Times as a smear and China immediately blocked
access to the newspaper’s website. Wen’s family is threatening to sue the
paper but the party leadership doesn’t like the idea of a senior figure testi-
fying in an open court. It could set a dangerous precedent. 

Xi Jinping may be delighted to have become China’s leader but he
won’t have an easy task over the next five, perhaps
10 years. The country, now the second largest

economy in the world, is coming to terms with an
unprecedented slowdown in its growth, something
its ruling elite has always feared. And Xi is facing
strong calls for dramatic reform in the manner in
which the country is governed. “Under the new condi-
tions, our party faces many severe challenges, and there are
also many pressing problems within the party that need to be
resolved, particularly corruption, being divorced from the
people, going through formalities and bureau-
cratism caused by some party officials," he
told the Communist Party’s once-in-
five years congress. 

Queen Sofia of Spain is suing
a website catering for people
seeking extra-marital affairs.

Ashley Madison, a Canadian firm,
featured a mock-up of the Queen
draped around a man stripped to the
waist with the punchline: “Now you
no longer have to spend the night alone.”
The advert captures claims in a recent
popular biography, The Solitude of the
Queen, which says her marriage to King
Carlos has gone sour. 

ACommunity School in Southampton got more than it bargained
for when it invited an old girl, TV presenter Fiona Phillips, to
speak at its rebranding as Oasis Academy Lord’s Hill. Phillips let

fly in a vitriolic rant against her old school which she said was “rampant
with hormones and no discipline” and which had turned her into a “vile”
teenager who was arrested for shoplifting. 

Democratic Party President Barack Obama won a second
term in office, defeating Republican Party challenger Mitt
Romney on the back of strong support from blacks,

Hispanics and women voters. Romney, however, took a commanding lead
among white males, a constituency that has never been comfortable with

an Obama presidency. 

The Scots managed to get
it thoroughly wrong
when they were organis-

ing a fireworks display in
Edinburgh. They detonated the
entire stock at once sending
the crowd running for cover.
R28 000 worth of fireworks
scheduled to be let off over 20
minutes exploded within 60
seconds. 

Suspected drug smugglers
from Mexico were
forced to abandon their

Jeep Cherokee when it got stuck
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on top of the border fence barrier into the US. The Cherokee perched on
top of the 4.3m high fence and the smugglers were seen fleeing on foot,
having apparently grabbed their illicit loot from the boot. 

Nigerian troops shot dead dozens of young men in the city of
Maiduguri, the bastion of the Islamic militant group Boko
Haram. Reports suggest the killings were extrajudicial executions

of suspected Boko Haram members. One imam reported that four of his
sons were shot dead in front of him. Amnesty
International says Nigeria’s security forces have com-
mitted widespread abuse in their crackdown on
militants – killing and torturing civilians and
burning their homes. 

ASwedish town has managed to end its
unemployment problem by paying its
young people to move to Norway.

Around 100 have already left Söderhamn,
150 miles from Stockholm. They’ve gone
to Oslo. “We’re not sending them away,”
says a spokesman for the local
employment office. “We’re helping
them take a step forward.” 

It’s alleged that tax evasion is
one of the reasons Greece is in
such a mess, so the government should

have been thankful when a list of Greeks
with secret Swiss bank accounts fell into
its hands two years ago. The list was hand-
ed to then Finance Minister Giorgis
Papakonstantinou by his French counterpart,
Christine Lagarde (now head of the IMF).
Instead of investigating those on the list, however,
the Greek government decided to arrest the man
who published the list, Kostas Vaxevanis, editor of
the magazine Hot Doc. Vaxevanis was found not
guilty of breaking data privacy laws by three judges
after a 12-hour long trial. 

People swallowing pills containing the Omega-
3 fatty acids found in fish in the hope this will
reduce the risk of suffering a stroke, are wasting

their time and millions of pounds of their money, says
the London Daily Telegraph. That’s the conclusion of
researchers from Cambridge and other universities
who analysed 38 studies on the subject. They found
no solid evidence connecting the supplement pills
and enjoying better vascular health. 

It’s estimated that superstorm Sandy, which battered
the eastern United States, could cost the country as much as $50bn
(R445bn). The scale of the devastation was astonishing. In New Jersey,

where Sandy made landfall, roads were buried under sand, houses were
submerged, buildings torn from their foundations, amusement parks ripped
off piers. In Hoboken, 20 000 people were trapped without power. To
avoid electrocution in the streets or sewage contamination, residents were
advised to wait in their flooded homes. There were similarly apocalyptic
scenes up and down the coast. About 1.4m people were without power
and the death toll reached 121. 

Asurvey of 1 000 young people undertaken by Plymouth
University shows teenage attitudes to sex are being warped
by their early exposure to pornography. Many of those sur-

veyed first accessed hard-core porn online when 11 or 12. A third of
those between 16 and 24 said they found sex difficult because of
what they’d seen online. “Some,” said Prof Andy Phippen, “get
hooked on porn and then aren’t able to perform in the real world. It can
give people unrealistic expectations.” 

Finally, perhaps the French will get what
their governments have been too fearful
to deliver – discipline. President

Francois Hollande has suffered a dramatic
decline in popularity during his first six
months as leader of France, failing to con-
vince much of the country that his Socialist
government is capable of firm leadership to
overcome a persistent economic slump.
Now, he’s been handed a double warning
from the International Monetary Fund
and from a landmark report he himself
commissioned both of which warn that
France faces Spanish-style turmoil if it
doesn’t reform. Louis Gallois, former
head of aerospace giant EADS, says
France must chop €30bn (R342bn)
off payroll taxes. The recommen-
dations have split Hollande’s
government but the IMF says
the Gallois report is a unique
opportunity to arrest 30 years of
decline. C’est la vie.

ABrazilian student,
Catarine
Migliorini (20)

is to sell her virginity for 
£490 000 (R7m) after an online

auction. The winner was a Japanese
man called Natsu. Migliorini, who lives in Australia,

says she wants use the money to build houses for poor
Brazilians. But Brazil’s attorney-general has asked the Australian

government to deport her for the “exercise of prostitution.” �

Compiled by David Gleason  

InternationalInternational
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IP 2012: The lazybones’ guide
H A N S  M U H L B E R G

General: The much-maligned Intellectual Property Laws Amendment
Bill – the legislation that introduces protection for traditional knowledge
(think folklore and traditional art) by amending (stuffing up) the IP
statutes – has been delayed. But, unfortunately, not for the right reason,
which is that traditional knowledge should be dealt with through sui
generis legislation. No, the President fears that this IP legislation (already
approved by parliament) may be unconstitutional because it hasn't been
considered by that august body that few of us knew existed before the
Traditional Courts Bill became news, the House of Traditional Leaders.
Government acted in a similarly ham-fisted way when the SCA held in
the Oilwell case that the assignment of an IP right from a South African
to a foreigner does not need Exchange Control approval because IP does
not fall within the definition of ‘capital;’ it promptly amended the Exchange
Control Regulations to say that IP is capital.

Patents: The biggest IP story of the year was probably Apple’s win over
Samsung in the USA – a damages award (now on appeal) of US$1bn
arising from the infringement by Samsung of patents relating to the tech-
nology used in, and the appearance of, Apple’s various i products. Some
commentators saw this as a proxy war on Google, which manufactures the
Android system that powers Samsung’s Galaxy smart phones and tablets.
Apple, however, lost a similar case in South Korea (which  says home
ground advantage doesn’t count), and a design case in the UK, where the
judge memorably said that Galaxy did not infringe because it wasn’t ‘cool.’

Cases like Apple v Samsung have led to some soul searching. A leading
US patent judge and academic, Richard Posner, has called for a serious re-
look at the patent system. Posner’s concern is that patent protection is far
too long for things other than pharmaceuticals, where there is huge R&D
expenditure, lots of testing, and the products have long life spans.  ‘Most
industries could get along fine without patent protection’ says Posner. His main
concern is electronics, where he says the cost of invention is low, the life
span of the product is short, and being first to market gives you all the
advantage you need. It is, of course, well known that companies in this
field have massive patent portfolios (Samsung has 30 000 in the USA
alone) and that patents are often registered or bought simply as a weapon
or blocking device (patent trolling). 

Posner's comments are eminently sensible – expect them to be com-
pletely ignored.

Locally there was a patent decision that was mildly interesting, and
another  that was almost interesting.  The mildly interesting case in-
volved the companies Aventis and Cipla and a cancer drug that’s sold

under the mark Taxotere. The
SCA held that the concept of
contributory infringement does
exist in patent law – in this
case the patent consisted of a
compound and the defendant
was selling individual compo-
nents knowing that they would
be used to make the composi-
tion that infringed the patent.  

The Treatment Action
Campaign joined the fray and
made a number of telling
points but unfortunately that
number was zero. It argued that
the Patents Act should be
viewed ‘through the prism of the
Constitution,’ and interpreted
in a way that balances the rights of the patent owner and the public. But
it didn’t actually attack the constitutionality of any sections of the Patents
Act, so this was a bit of a damp squib.  As for the argument that there is a
public need for generics, the SCA sidestepped this by saying it’s well
known that drugs manufacturers introduce their own generic equivalents
and that it was common cause that Aventis was planning to do just that
at a cost that was reasonable.

In the nearly interesting case, the South Gauteng High Court ruled in
favour of a small company called 3M Future against Standard Bank and
MTN. This was a patent infringement case involving technology that
allows a credit card owner to enable cards through a cell phone for the
duration of a credit card transaction and disables it when the transaction
is complete,  thus reducing the chances of  fraud in the case of remote
transactions. 

The evidence showed that Standard Bank met with the inventor on
many occasions, seemingly with a view to doing a deal, but then decided
to go ahead without him. It was hoped that we would finally get a high
court decision on the patentability of both computer software and business
methods but the judge managed to find for 3M without having to rule on
either of the controversial areas.  Dealing with the defence that the patent
was invalid because it was obvious, the judge made a neat point: if it was
so obvious, why did Standard Bank see fit to meet with the inventor on 20
occasions before deciding that it didn’t need his technology?

Designs: There was an important decision by the North Gauteng High
Court in a case involving BMW and the replacement parts company
Grandmark.  One of the issues to be decided was whether Grandmark
had infringed four design registrations belonging to BMW by selling

If you took your eye off the IP ball in 2012, here’s
what you missed.

IntellectualpropertyIntellectualproperty

Muhlberg
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generic equivalents. The aesthetic design registrations were for a head-
light assembly, a bonnet, a grille and a front fender. The Court held that
the registrations were invalid because they were not aesthetic - they didn’t
‘influence choice or selection’ and they didn’t have characteristics that were
‘calculated to attract the attention of the beholder.’ Rather they were function-
al because a replacement part for a BMW has only one function and that
is to replace a part, so it has to look the same. Functional design registra-
tions specifically exclude spare parts and the judge felt that BMW has
registered them as aesthetic designs in ‘an attempt to circumvent the exclu-
sionary provisions relating to spare parts.’  This decision has major ramifica-
tions for the automotive industry and, not surprisingly, an appeal has been
filed. 

Copyright: The Gauteng High Court held that Discovery had
infringed the copyright in the Practice Code Numbering System (PCNS),
a compilation of numbers identifying medical practitioners which had
been created by, and belonged to, the Board of Healthcare Funders. By
doing this, the Court confirmed that a compilation can have copyright
even though it has no literary merit and that it is the skill and labour that
goes into its creation that’s protected.

A more interesting case involved SA-based photogra-
pher Guy Hobbs who unsuccessfully sued Elton
John for copyright infringement in a US
court.  Hobbs claimed that he penned a
Cold War-era love song called Natasha in
1982 after he fell in love with a Ukrainian
stewardess on a Russian cruise ship he was
working on.  He sent the lyrics to various
publishing companies, including the one
that represented Elton John. No takers.
Three years later Elton John released his
song Nikita which had a similar theme,
though in this case a Western man
falls in love with a female (best to
be clear) Eastern German bor-
der guard. The US court held
that there were similarities,
but that they consisted of
things that were not pro-
tectable: a clichéd theme,
generic phrases and the
device of repeating the song
title ad nauseam in the chorus.
What the court didn’t consider,
however, is whether a collection
of banal phrases might enjoy copy-
right.

Trade Marks: Trade mark registrations
are often attacked on the basis that there has been no
genuine use for a period of five years or more. But what is genuine use?
In the case of The Gap Inc v Salt of the Earth Creations the SCA held that
a registration for Gap for personal care products was valid despite the fact
that there had been no use in South Africa over a five-year period
because negotiations took place between the trade mark owner and

Stuttafords with a view to getting distribution going and goods did, in
fact, end up in South Africa after the five-year period. 

In another case the SCA held that the New Balance’s registrations for
P-F and P-F Flyers should be removed for non-use because the evidence
of use was poor, consisting of vague statements and undated photos of
shoes in stores and no invoices.  This decision also dealt with the territo-
riality of trade marks and the court – following an earlier decision in
Victoria's Secret – held that a local businessman had been entitled to regis-
ter Posture Foundation in 1996, at a time when it had been used extensively
by New Balance abroad, but not in South Africa. It had been argued that
the territoriality approach is absurd in today’s world, but the court said
that this was something that the legislature will need to deal with.

The Eastern Cape High Court made a rare foray into the world of IP,
and held that the trade mark Seepo for salt was infringed by Seeso also for
salt, dismissing the argument that Seeso was a contraction of ‘See Sout’
and therefore somehow descriptive. The likelihood of confusion in trade
mark cases involves a comparison of both the marks and the goods but in
most cases the goods are the same and it’s only the marks that need to be
compared. In rare cases, however, the similarity of the goods needs to be

considered, and this can be difficult.  
In a case in the Western Cape a judge, whose name is

not Gauntlett but who does like to judge for him-
self, held that the mark Zonquasdrift for wine

was not infringed by Zonquasdrif Vineyards
for grapes. The judge applied various
tests and said that because the goods
were totally different in nature and
distribution outlets, the use of
Zonquasdrif Vineyards would not
cause confusion. This was despite
the obvious link between the goods
and the fact that Zonquasdrif Vineyards
did, in fact, sell its grapes to wine
producers. A  European decision deal-
ing with the trade mark Matador
adopted a similarly formulaic approach
and held that beer and tequila-based
drinks were not similar. 
In a dull-as-ditchwater technical

decision called IP Translator, Europe’s
highest court seemed to endorse the
practice of registering trade marks for the
class headings but said that you may need
to add words to make it clear whether or
not you want to cover all the goods in the
class. In another decision, it ruled that Lindt’s

application to register a three-dimensional mark con-
sisting of a bunny-shaped chocolate with gold foil, a red rib-

bon, and a small bell had to fail because it was non-distinctive, being
insufficiently different from the industry norm.

In the UK the high court held that a registration Cadbury held  for
packaging material that was predominantly purple (with a particular
Pantone number specified) was valid, even though the use of the word
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‘predominantly’ did introduce a degree of uncertainty. 
A US Appeals Court held that Christian Louboutin’s trade mark regis-

tration for red-soled shoes was valid and that there was no reason why
colour could not perform a trade mark role in the fashion industry. The
registration did, however, have to be limited to a red-soled shoe where
the rest of the shoe is of a different colour. 

This and that: Advertising law is quite closely linked to trade marks.
But there are differences, as became apparent in an ASA ruling that
Canderel could not claim exclusive rights to a red and yellow colour com-
bination for sweeteners – the ASA emphasised that the Code is intended
to protect original intellectual or creative thought.  

The most high profile advertising law case was the one of  Woolworths
and Frankie’s, where the ASA ruled that use of the term ‘Good Old
Fashioned’ by Woolworths in relation to vintage soda contravened Article
9 of the ASA Code, which deals with copying of advertising in a manner
that is recognisable or evokes an existing concept, rather than Article 8,
which deals with exploitation of advertising goodwill and where trade
mark  concepts like  descriptiveness, extensive usage, reputation and con-
fusion may come into play. 

In a case involving BAT, the SCA ruled that the ban on tobacco
advertising is valid even insofar as it relates to one-on-one communica-
tions with consumers, for example in restaurants.  The court accepted
that this did limit the right of free expression but said the limitation was
justified given government’s obligation to protect citizens from the harms
of tobacco. Finally, the Australian High Court ruled that the Australian
tobacco legislation that requires cigarette companies to use no branding –
olive green packs, pictures of mouth ulcers, and the brand name in tiny
script with no logo – is constitutional. Our Health Minister, Aaron
Motsoaledi, immediately announced that South Africa would be follow-
ing suit and the debate surrounding the constitutionality of such a move
has already started.

A US court held that the Hebrew University – to whom Einstein
bequeathed his literary rights and property – could not enforce publicity
rights (what we would call personality rights) against GM, which had

used photos of the great man’s head superimposed on a tattooed and
buffed body. The court said that publicity rights in the state of New Jersey
expire 50 years after death, whereas Einstein died 57 year ago. It said that
after nearly 60 years, Einstein’s ‘persona has become thoroughly ingrained in
our cultural heritage’, with the result that it ‘should be freely available to those
who seek to appropriate it as part of their own expression, even in tasteless ads.’ 

A fish bar in the Scottish town of Stonehaven likes to take credit for
having invented that great Scottish delicacy, the deep-fried Mars Bar.
When it applied to register the name Stonehaven Deep-Fried Mars Bar as a
protected geographical indication, Mars panicked, immediately disassoci-
ating itself from the application saying that the use of its mark was unau-
thorised. Mars, of course, likes to tell people that its products are healthy
(please try not to snicker).

Ambush marketing fever hit the UK in 2012 and there were silly  sto-
ries of ‘branding police’ ordering a London café owner to remove a display
of five bagels arranged in the style of the Olympic rings, and a grand-
mother to remove a doll’s jumper from  a charity fair because it bore the
Olympic rings. At least Specsavers had some fun during London 2012,
when it suggested in an ad that the organisers might want to avail them-
selves of the company’s services, following the PR disaster which saw the
South Korean flag being raised at a football match involving North
Korea.

Finally, the US state of Idaho announced that it would not allow any
sales of a brand of vodka called Five Wives, as the brand might offend
Mormons.  The South African government rushed to assure the manufac-
turers that their product would be very welcome in this country, where
the term causes no offence whatsoever. 

Not a bad year I suppose! �

Muhlberg, LLM, is an attorney, a UK solicitor, and a European trade
mark attorney. He went off the rails for a number of years when he was
the managing editor of Noseweek, but he’s back on track again, offering
IP and writing services under the name Muhlberg IP,
mail@muhlberg.co.za.
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When words fail, 
pictures come to the rescue
M A R I E T J I E  B O T E S

More recently the modern world caught up to their traditional knowledge
and realised the commercial value a natural appetite suppressant could
have on the overindulgences of the western world. In 1995 the Council
for Scientific and Industrial Research (CSIR) in South Africa filed a
patent application for the use of active components, such as P57, of
Hoodia species responsible for suppressing appetite – without the knowl-
edge of the San. The patent lead to a licence agreement between the
CSIR and Phytopharm (UK) for the further development and commer-
cialisation of P57. They subsequently sub-licensed it to Pfizer for complete
clinical development, regulatory approval and commercialisation.

Notwithstanding CSIR’s published Bioprospecting Policy, declaring its
commitment to sharing benefits with holders of traditional knowledge,
the San only became aware of the registered patent and licence to
Phytopharm for the exploitation of the patent during June 2001. Until
then the San were oblivious to the fact that their traditional knowledge
of Hoodia had any commercial application and that they were excluded
from lucrative deals being struck between CSIR and Phytopharm. In
communities such as the San, the sharing of knowledge is a culture-defin-
ing attribute and is basic to their way of life. Traditional knowledge of
plants is viewed as a collective and the idea of “owning life” abhorrent.
The patenting of active compounds of Hoodia ran counter to this. 

It was only through the intervention of the San’s attorney, Roger
Chennells, who already assisted them with land-related matters, that a formal
benefit-sharing agreement was signed with the CSIR during March 2003. 

What is of importance for this article is that it took a very literate and
western thinking attorney to come to the aid of the San and attend to very
technical negotiations regarding royalties and other financial aspects,
which are completely foreign concepts to the San. It is of further impor-

tance that it is clear that no prior informed consent was obtained from the
San, nor were they informed of their rights to share in the benefits of the
successful commercial exploitation of the patent. The fact that the San is
an impoverished indigenous people, wrestling with problems of organisa-
tional cohesion, often illiterate and under-developed, certainly complicates
any form of communication with them and it could be as a result of these
complexities that information was deliberately withheld from them. 

The question then is: how does one effectively communicate with
uneducated or illiterate people for the purposes of obtaining prior
informed consent in the context of scientific research or informing  these
people of their rights to future benefit sharing.

Though the Biodiversity Act (10 of 2004) now requires a benefit-
sharing agreement to be developed with holders of traditional knowledge
where their knowledge is used for bioprospecting, this Act does not pro-
vide for any similar regulations in respect of human genetic material. This
poses a challenge to, for example, the Southern African Human Genome
Programme (SAHGP) which will focus on obtaining, among others,
human genetic material from sometimes uneducated, illiterate popula-
tions in often remote regions of southern Africa. Like the San, these pop-
ulations would then be vulnerable to the bioprospecting of their human
genetic material, unless they are fully informed. Communication and trust
between the role players thus seem to be the key factors.

Meanwhile, in the United State of America, a very literate and edu-
cated country, Bob Kohn, a New York attorney filed a five-page comic
strip when the US District Court ordered him to reduce his amicus curiae
brief in the antitrust matter of USA v Apple Inc. and others from 55 pages
to only five. This is a snippet from the comic strip:

Visual communication is nothing new. The earliest forms of visual
communication can,  be found in the rock art of the San in the Maluti
Mountains of the Free State and the Drakensberg Mountains of Kwazulu-

“The more you see, the more you know.” – Aldous
Huxley, author of ‘A Brave New World’ 

The San people have been using Hoodia, an
indigenous appetite suppressing plant during
their long and gruelling hunting expeditions in

adverse climatic conditions, where food and water
scarcity were common, ever since they could remember.
Its use was formally recorded for the first time in 1796
by botanist Francis Masson. 

IntellectualpropertyIntellectualproperty
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Natal. Visual communication in the form of pictograms can also be found
on voting ballots, traffic signs and the health care setting such as:

One of many examples is the health care pictograms that were success-
fully developed by the John Hopkins Oncology Centre to assist patients
that show low literacy to remember medical instructions and how to
avoid medical emergencies. 

A whole collection of hospital symbols have since been developed by
the International Organization of Standards (IOS) which is advocating
that symbols should be illustrative and contain the characteristics of a
sign. It  is also of the opinion that, though a symbol should avoid any cul-
tural taboos, it should not be particular to a specific culture. 

Trying to apply this standardised international symbolism to our San or
other indigenous people immediately poses problems. Not only did the San
used rock art to communicate but the symbols also played a fundamental
part in their religious lives. They believe that
the rock art painter can travel to the other
world inhabited by the painted spirit creatures
where the painter can draw power and bring it
back for healing, rain making and capturing
game. The San would not only be unable to
identify with the standardised symbols or under-
stand their western meaning but some of these
symbols might even be insulting to some cul-
tures. 

Trying to communicate visually with
indigenous populations thus needs a much
more culturally specific approach and under-
standing. Intrigued by the comic strip file in
the American court I think I might have
found a solution to the Grass Roots Comics
developed by Leif Packalen and Sharad
Sharma as a communication tool to deal with
sensitive issues such as health issues or some-
times very complicated new research (such as
genetic bioprospecting). 

What makes their comics effective commu-
nication tools is the fact that they   are created
by locals,  at grass roots level and capture the culturally correct visual
world and local concerns. These comics, which are made mainly for local
distribution, are wonderfully non-technical, inexpensive and can easily be
distributed in photocopies almost anywhere, anytime. People are often
keen on good stories in a local setting with interesting characters – espe-
cially having regard to the fact that the San and other African indigenous
populations have a tradition of storytelling as a means of recording history
or transferring knowledge.

This Grass Roots comic was cre-
ated to address teenage pregnancies
in Malawi. The story (20 pages)
dramatises what happens if a
teenager starts receiving presents
from a middle-aged man. She even-
tually becomes pregnant and is
expelled from school. The story can
be easily read without understand-
ing the text below and  this makes
it a powerful communication tool in
illiterate communities.

Comics are no longer just humor-
ous illustrated stories written for kids.
Some might remember Bitterkomix
with its cutting social commentary
created by Conrad Botes and Anton Kannemeyer, which is definitely not
meant for children. Even our Square Kilometre Array (SKA) project has its
own informative and very child-friendly comic strip that aims to inform and
educate the younger generation. And now, even an amicus curiae brief.

By using grass roots comics, an illiterate community can be given a
voice and a sense of control over their decisions and opinions regarding

their indigenous or genetic resources. Scientists can use this communica-
tion method to communicate their research methods and aims clearly
fully to inform communities and enable them to give proper prior consent
and make educated decisions regarding sharing of any future benefits. By
so doing trust is earned and crucial mistakes, such as that made in the
San-Hoodia case might be prevented. �

Botes is a senior associate with Dyason 

Botes
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Patentability of pro-drugs 
in South Africa
E L N A  M C L E A R Y

A pro-drug is generally designed to improve the physical and chemical
properties of a parent drug to enable formulation development, improve
delivery, and/or achieve targeting. Similarly a pro-drug approach can be
used to enable development of a controlled release formulation, that is, to
provide a pharmacokinetic profile with sustained plasma levels. Metabolites
are derivatives from the active ingredients that are produced in vivo.1

There is nothing in the South African Patents Act which deals directly
with the patentability of pro-drugs and there is also no definitive case law in
the country on this point. In addition, as South Africa is a non-examining
country, the South African patent office will allow the grant of patent
applications relating to pro-drugs.

In order to review the patent-
ability of a claim to a “pro-drug”,  it
is necessary to consider the general
principles of South African law as
well as UK and European law and
case law to which our courts will
often look for direction.

The South African Patents Act
expressly limits the patentability of
inventions relating to the human
body, including methods of medical
surgery, therapy and diagnosis.
s25(11) places limits on patentable
subject matter related to biological
entities, stating that:
"An invention of a method of

treatment of the human or animal body by surgery or therapy or of diagnosis
practised on the human or animal body shall be deemed not to be capable of
being used or applied in trade or industry or agriculture" 
though it does add in s25(12):
"Subsection (11) shall not prevent a product consisting of a substance or

composition being deemed to be capable of being used or applied in trade or
industry or agriculture merely because it is invented for use in any such method" 

Thus, the South African Patents Act recognises a distinction between
the patentability of chemical inventions practised outside and inside/on
the human body. The European Patent Convention’s Article 53(c) has
corresponding provisions, and furthermore states in Rule 29 (2) that: 
"An element isolated from the human body or otherwise produced by means

of a technical process, ……., may constitute a patentable invention, even if the
structure of that element is identical to that of a natural element. “  

Following this approach, patents for pro-drugs will likely be valid in
terms of South African law when all the patentability requirements are
met. The basic requirements for patentability, listed in s25(1) of the
Patents Act, include that the invention must be novel and furthermore
that the invention must involve an inventive step. In addition to these
basic requirements, the requirements of sufficiency and fair basis are
implicitly contained in the Act.  In accordance with s32(3)(b)  and
s32(4)of the South African Patents Act:
32(3)(b) A complete specification shall sufficiently describe, ascertain and,

when necessary, illustrate or exemplify the invention and the manner in which it
is to be performed in order to enable the invention to be performed by a person
skilled in the art of such invention.
32(4) The claim or claims of a complete specification shall relate to a single

invention, shall be clear, and shall be fairly based on the matter disclosed in the
specification.

In a patent, it is quite common to claim a pharmaceutical compound
as well as its pharmaceutically acceptable derivatives such as salts, solvates
and pro-drugs.  The European Patent Office will generally accept claims
to “pharmaceutically acceptable salts and solvates”, but will often reject
claims to “pro-drugs.” The objection is founded on the assertion that the
claim to “pro-drugs of the active ingredient” is speculative as the term “pro-
drug” is unclear and ambiguous when the specification does not provide
enough support for claiming the subject matter.  In light of s32(3)(b) and
s32(4) of the South African Patents Act, our courts are likely to follow
the same approach where the specification does not provide fair basis for
the claim to pro-drugs, that is, where the specification neither elaborates
on the production of the pro-drug from the active ingredient, nor exem-
plifies possible pro-drugs.

Dealing now with the requirements of novelty and inventiveness; The
House of Lords in the English case: Marion Merrel Dow Inc. V Baker
Norton Pharms. Inc2 deemed the metabolite of a previously known pro-
drug unpatentable because it was considered to be inherently part of the
pro-drug even though the structure was previously unknown.  It is  likely
that South African courts will consider the active metabolite of a pro-
drug unpatentable when a pro-drug of the active metabolite/ingredient

The term "pro-drug" is used to describe a pharma-
cologically inactive form of a drug which becomes
therapeutically active by metabolic process(es) in

the human or animal body following its intake.  

IntellectualpropertyIntellectualproperty
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forms part of the prior art, unless the patent is directed to a pure and iso-
lated metabolite or a pharmaceutical composition containing the metabo-
lite, which shows surprising activity.  However a new pro-drug of a known
active ingredient will be found to be novel.  

The inventiveness requirement is, however, a more difficult hurdle to
overcome.  A pro-drug is likelier to be considered inventive when struc-
tural differences between the compounds, from which the pro-drug is
developed, and the pro-drug is substantial, where a pro-drug is shown to

have a particular/unexpected effectiveness or when a novel pro-drug strat-
egy is used to overcome a barrier to the effectiveness of an active ingredi-
ent/metabolite.

In conclusion:  provided a pro-drug is novel and inventive, and the
specification provides fair basis for the pro-drug, it will likely be
patentable in South Africa. �

Mcleary is an associate with Spoor & Fisher
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Juju and brands
T H E U N S  V A N  D E  M E R W E

Enter Obakeng Ramabodu, with a perfect example of the interplay
between trade mark rights, the principles of a free-market economy and
what, to many of us, appears to be a right to free commercial speech.
Obakeng Ramabodu is the creator and owner of a clothing line based on
the identity of one of South Africa’s most controversial politicians, Julius
Malema. The range, marketed under the Juju trade mark, reportedly exists
without official endorsement or association with the politician. Apt here
is an extract from Ramabodu’s press release on the subject:
“[t]he JUJU fashion label is my innovation. I identified an opportunity and
am taking full advantage of it. If you are an entrepreneur, especially a
young black entrepreneur from the township without any access to finance,
be it from the bank or from family and friends, you continually need to
reinvent yourself and the label to make it in this industry. The time for
depending on government handouts is over; we must strive to do things for
ourselves.” 1

This article briefly explores the legal issues that arise from a situation of
this nature. As will be seen from the discussion of relevant case law, at the
heart of this determination is whether the use of the relevant mark will be
interpreted by the consumer public as use of a ‘badge of origin’ or the use of a
‘badge of allegiance.’ 

Presley Trade Mark [1999] RPC 567 CA

When an applicant endeavoured to register the trade marks ELVIS and
ELVIS PRESLEY in relation to “[t]oilet preparations, perfumes, eau de cologne;
preparations for the hair and teeth; soaps, bath and shower preparations; deodor-
ants, antiperspirants and cosmetics,” litigation followed. 

The court disagreed with submissions that the trade marks could act as
source identifiers in relation to the relevant goods. It found that members of
the public purchased ELVIS PRESLEY merchandise for the simple reason that
ELVIS’s name and likeness adorned
them. The marks in the applications
for registration, so the court found, did
not serve as badges of origin and,
therefore, were not registrable. 

Pertinently, the court held that,
in the field of memorabilia bearing
the name or likeness of a “famous fig-
ure,” it must be for that person to
ensure that the public associated his
or her name with the source of the
goods. It reasoned that there should
be no a priori assumption that only a
celebrity or his successor could ever
market (or license the marketing of)
his own character.

The right to exploit the name of a famous person
commercially has been the topic of some debate,
decision-making and policy consideration in local

and International forums. At one end of the playing field
are the entrepreneurs, grabbing consumer spend by pro-
moting their goods and services under famous names
despite having no right or authority to do so, as far as this
may be required. At the other end, we have the celebrities
and their agencies, jealously guarding the buying power
tied to the associated “golden monikers.” 

Van de Merwe
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South African Football Association v Stanton Woodrush (Pty)

Ltd t/a Stan Smidt & Sons and Another 2003 (3) SA 313 (SCA)

In a matter much closer to home, the name of the South African national
soccer team, Bafana Bafana, became the subject of litigation. The South
African Football Association (SAFA) claimed rights in the BAFANA
BAFANA trade mark and attacked an existing registration for the mark
in the name of another party. The court, in its determination, referred to
another matter dealing with the similar principles, where Stegmann J
expressed the view that:
“[t]he mere fact that a person has made a name famous does not give him
a right of property in the name...Provided that he does not commit the
delicts of defamation or passing off or offend against any specific statutory
prohibition, there is no reason why an entrepreneur should not take the
benefit of such advantage as he may be able to gain in the marketing of his
goods and services by associating them with names that have become
famous”.

On the evidence, the court found  that SAFA had not made use of
the BAFANA BAFANA trade mark in relation to clothing but, rather,
that the mark had been used to indicate sponsorship (that is, a badge of
allegiance). As a result, SAFA did not have proprietary rights in relation
to the goods of interest. 

Linkin Park LLC's trade mark application [2006] ETMR 74

In a matter before the Comptroller-General in the United Kingdom,
Linkin Park LLC applied to register the trade mark LINKIN PARK, the
name of an internationally acclaimed rock band, in respect of a wide
range of goods and services, particularly “printed matter, posters and poster
books.” 

The Comptroller-General had to decide whether or not the proposed
mark was capable of distinguishing the printed goods and qualified for
registration. The Registrar considered that third parties commonly mar-
keted and traded in posters and poster books bearing the names of music
bands and reasoned that the public would not consider the LINKIN
PARK trade mark to denote a trade origin in relation to the goods of
interest.

Discussion

These decisions illustrate that courts and other forums will not simply
acknowledge that recognition of the name of a well-known celebrity or
team creates a basis for the registration of the name as a trade mark in
relation to particular goods, specifically those generally associated with
merchandising. One might get the impression that decision makers are
willing to say “hey, they make enough already, go on and sell a few shirts.”
Under appropriate circumstances, therefore, businesses may have
prospects of making money off the reputation associated with the names
of the rich and famous. 

The issue, of course, is not that clear cut. Trade mark issues are not the
only ones that must be considered. There are other factors such as the
right to privacy ( though the people concerned usually thrive on publicity),
dignity and goodwill, as well as copyright. We have yet to see how the
commercial use of famous names will be dealt with in terms of other laws.
Currently, the Advertising Standards Authority is probably the forum of
choice.

The starting point in our analysis was Ramabodu’s business and his
JUJU apparel. In the trade mark context, it must be asked whether or
not, in the circumstances, a notional member of the consumer public will
interpret the JUJU mark appearing on the clothing as a ‘badge of origin’ or,
rather, as a ‘badge of allegiance.’ Differently put, are consumers likely to
assume that the shirts in question are made by or under license from
Malema and that they are, therefore, commercially linked to him? 

Ramabodu has stated publicly that his shirts are not endorsed or com-
mercially associated with Malema and the use of the JUJU mark by those
concerned will, if ever tested, possibly be seen as decorative, an indication
of allegiance to a politician and a smack of free-enterprise. 

There is, unfortunately, no hard and fast rule to regulate the use of
celebrity names as trade marks.

Each matter will have to be decided upon its own merits. As far as
Ramabodu’s business and his JUJU apparel is concerned, one can only
commend him for his spirit of innovation and enterprise. With our high
levels of unemployment and drag on state resources, one hopes to find
more like him around. �

Van de Merwe is a senior associate, Trade Mark Prosecution. The arti-
cle was verified by Alan Smith, Partner, Trade Mark Litigation and
Johan du Preez, Partner, Trade Mark Prosecution, Adams & Adams

1 http://www.politicsweb.co.za/politicsweb/view/politicsweb/en/page71654?oid=277212&sn=Detail

&pid=71616 29 January 2012
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Understanding the Consumer
Protection Act

Ina Opperman, Rosalind Lake

The Juta “Pocket” series has proved highly successful and this
title is one of the Pocket Companion series.

The Consumer Protection Act (68 of 2008) is generally regarded
as a wide-reaching piece of legislation. The extent of its reach,
not always fully understood, is made easily accessible in
Understanding the Consumer Protection Act, which complements
the Consumer Protection Act in the pocket statute format.

The CPA was legislated to protect consumers, both as individu-
als and businesses, from inferior products and services. As the
authors clearly state in the preface, if consumers do not know
and understand the Act it will not protect them. The layout, lan-
guage and comprehensive content can be easily understood by
the layman and the lawyer will find the speed with which infor-
mation can be found a boon to that overcrowded schedule. 

Symbols identifying specific issues, such as Key Points, ensure
the reader pays attention to important points. This book is a
must for everyone; it achieves its aim of giving power to the
consumer.
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Medals, models and moguls – 
the fashion news roundup
C O B U S  J O O S T E

Michael Phelps caught double dipping on the IOC’s bill  
The greatest Olympian in history retired from professional swimming at
the close of the London 2012 Summer Games with an impressive 22
medals, but not before (unwittingly) kicking up a tremendous storm.
Midway during the Olympic Games two pictures were leaked to the
online press showing Phelps taking a bath in his swimming trunks and
having tea with Russian gymnast Larisa Latynina (the former record holder
for the greatest number of Olympic medals).

However, these were not Phelps’ holiday snaps but pictures by the
famous photographer Annie Leibovitz and intended to be part of Louis
Vuitton’s latest advertising campaign – or so many inferred from the
strategically placed  Vuitton products. Unfortunately, these pictures

appeared online on the second Tuesday of the Olympic Games, in viola-
tion of rule 40 of the Olympic Charter. 

This by-law determines that: 
“Except as permitted by the IOC Executive Board, no competitor […] who
participates in the Olympic Games may allow his person, name, picture or
sports performances to be used for advertising purposes during the Olympic
Games.” 

Rule 40 forms part of the volume of Ambush Marketing legislation
enacted in the United Kingdom to protect the official sponsors of the
event and the Olympic brand itself against opportunistic profiteering.
These include the Olympic Symbol etc. (Protection) Act 1995 (OSPA)
and the London Olympic Games and Paralympic Games Act 2006, both
of which limit the extent to which the Olympic regalia may be used
directly or indirectly. In addition, all athletes are prohibited from display-
ing any sponsored products (other than those of the official sponsors) dur-
ing the event or at any press conference or other media appearance.
However, rule 40 (formerly rule 41.3) also prohibits all celebrity endorse-
ments by any athlete at the games for the duration of the event.  

And of course Phelps did exactly that. Strangely, early reports stated
that these pictures were not intended to be part of the well-known fash-
ion house’s marketing materials and that they were not responsible for the

leak. Conversely, Peter Carlisle (Phelps’ agent) reports that his client
appeared in these pictures with the understanding that Vuitton’s cam-
paign would only start on August 16, after the IOC’s ban on celebrity
endorsement ended, as it in fact did.   

In this special report, the VineOracle (IPStell’s per-
sonal pundit on all things IP) brings news (and her
own brand of predictions) for the aesthetically

minded visitor. And it’s a star-studded cast of high-flyers
(and fast swimmers) from Paris and New York repre-
senting some of the most exclusive brands. But do not
be fooled by the A-list members on call since, from what
the VineOracle hears, these celebrities are prone to IP
rights violations aplenty. Read on:

IntellectualpropertyIntellectualproperty
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Unfortunately for Phelps, a con-
travention of rule 40 is punishable
by anything from a fine or declara-
tion of ineligibility (irrelevant) to
the stripping of medals (not so irrel-
evant). 

As a result, Phelps went on the
offensive and argued that he did
not leak (or sanction the leak) of
the pictures and, therefore is not
guilty of contravening rule 40. In
fact this was not the first time
Phelps fell victim to rogue photo-
graphs, as his bong-smoking picture
(published by News of the World)
emphatically proves.  

However, it seems that somehow the law got lost in this haze.
According to Carlisle (as reported by Fox Sports) ''all that matters is

whether the athlete permitted that use. That's all he can control. In this case,
Michael did not authorize that use.” Unfortunately for Carlisle and Phelps,
there is an Olympic-sized swimming pool divide between permitting the
creation of photographs and authorising the use of photographs. 

The question is not whether Phelps permitted the use of the pictures.
It is whether Phelps permitted the use of his person. And it would be really
difficult to argue that Vuitton’s pictures were taken without Phelps’ per-
mission. 

Of course this is a strict interpretation of rule 40, but clearly within
bounds of the provision. Unless Phelps can establish that he expressly for-
bad the distribution of these pictures during the ban-period (which he
clearly cannot do), his actions may legitimately be construed as consent
by conduct for the use of these pictures by Vuitton. 

The VineOracle sincerely doubts whether Phelps would ever have
taken the plunge for Vuitton without his endorsement cheque safely
deposited. Appearing in an advertisement is complete the moment an
appearance is made – not the moment a picture is lawfully used as an

advertisement. The fact that Vuitton did not publish the pictures does
not mean that the pictures did not serve to advertise their product. 

However dubiously this came about, Vuitton’s pictures managed to
garner the widest possible distribution during the Olympic Games at pre-
cisely the time when the world’s attention was focused on Phelps’ per-
formance – and all this without a single cent to the IOC. One would be
hard pressed to imagine a more obvious example of ambush marketing. 

Early headlines in this matter proclaimed, “Michael Phelps strips down
for Louis Vuitton." It seems that Phelps would be fortunate if the IOC does
not strip him of more. 

Boots and all for Louboutin and the red suede shoes  
Ladies of distinction everywhere would immediately recognise the distinc-
tive red-soled shoes as the product of French shoemaker Christian
Louboutin. His range of iconic footwear is globally recognised as much for
its “China Red” soles as for its dangerously high heels. And yet, many are
willing to abandon all reason in an attempt to reach the celestial heights
of fashion and extravagance. 

It is not surprising, therefore, that Louboutin refused to be tripped up by
fashion giant Yves Saint Laurent and took issue with Laurent’s proposed
line of monochrome footwear. The proposed Laurent line was to include a
pair of all-red shoes (including the sole) that, according to Louboutin, con-
stituted an infringement of the Louboutin red-sole trademark.  

Last month the US Second Circuit Court of Appeals delivered judge-
ment in this case and at the close of proceedings Louboutin was standing
tall. However, in true American fashion, the court saw fit to create a new
word for an existing legal concept and delivered a “cut-out” judgement
which allowed Laurent to still produce and sell its all-red shoes. 

According to Judge José Cabranes’ lengthy judgement, the combination
of an all red lacquered sole and a shoe (of a different colour or combination
of colours) has become distinctive of the Louboutin brand as is, therefore,
protectable as an indication of origin. As a result, Laurent (and of course all
other shoemakers) are prohibited from producing a red-soled shoe.  

However, the “cut-out” (or exception, limitation or reservation) in this case
is, by implication, the use of a red-sole in combination with an all-red shoe.

Jooste 
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According to the judgement, Louboutin’s trademark is only represented in the
colour combination of a red sole and a non-red upper shoe. Consequently, the
judgement did not find that Laurent’s all-red product infringed the trademark
of Louboutin and is, therefore, free to continue production. 

According to surveys submitted as evidence in the matter, most con-
sumers recognised Louboutin’s shoes by its red sole, as opposed to its gen-
eral colourisation. It is, therefore, irrelevant that Louboutin relied on a
single colour (instead of a collection of colours) as the basis for its trade-
mark suit – the distinctive characteristic of the brand was contained in
the contrast between the consistently red sole and the rest of the non-red
shoe. Consequently the court ordered the US Patent and Trademark
Office to limit the registration of Louboutin’s colour trademark to cases
where the red sole is used in contrast to the rest of the shoe. 

However, while this judgement is successful in walking the fine line
between fair use and trademark use, it has not been universally welcomed. 

In particular the judge in the court a quo (New York District), who
dismissed Louboutin’s case because a finding in its favour would "cast a red
cloud over the whole industry, cramping what other designers could do while
allowing Louboutin to paint with a full palette."

Fortunately, “cramping” the style of others is precisely what trademark
law is supposed to do. It protects the brand value, goodwill and reputation
of the manufacturer by preventing others from producing ersatz products,
Chinese copies or similar goods under the same or similar trademark. 

Of course, in isolation, it is impossible to draw a line in the sand
between infringing and non-infringing trademark use. For this reason, the
outcome of trademark litigation is particularly difficult to predict and
largely circumstantial; especially considering the fact that the Trade
Marks Act protects all registered marks against exploitation by the same
or similar mark in relation to the same of similar goods or services. It is,
therefore, no wonder that a judge sometimes commits a (legal) faux pas.     

Fortunately, Judge Cabranes is cutting a fine figure today and his deci-
sion marks a small (yet valuable) victory for trademark proprietors against
the ever-encroaching free-use pariahs. �

Jooste is a lecturer and Fellow of the Chair of Intellectual Property at
Stellenbosch University

www.sun.ac.za/iplaw  

Mwah, darling – but the cosmetic
must do what it claims
Y O G A N I  N A I C K E R

These warning letters are based on a definition in the Federal Food, Drug
and Cosmetic Acts that those cosmetic products will “affect the function
and structure of the human body” and thus must be registered with the
FDA. The cosmetic companies are being called upon to obtain approval
for their cosmetic products from the FDA or remove the offending claims
from the packaging and marketing materials for the cosmetic products.

Could such a situation arise in South Africa?  Currently there are no

legal requirements in South
Africa for the registration of a
cosmetic product, provided the
product falls within the defini-
tion of a cosmetic as defined in
the Foodstuffs, Cosmetics and
Disinfectants Act (54 of 1972): 
“any article, preparation or
substance (except a medicine
as defined in the Medicines
and Related Substances Act,
1965 (Act No. 101 of
1965)) intended to be rubbed,
poured, sprinkled or sprayed
on or otherwise applied to the
human body, including the
epidermis, hair, teeth, mucous
membranes of the oral cavity, lips and external genital organs, for purposes
of cleansing, perfuming, correcting body odours, conditioning, beautifying,
protecting, promoting attractiveness or improving or altering the appearance,
and includes any part or ingredient of any such article or substance”.

The US Food and Drug Administration (FDA), widely
known for its drug administration role in the US,
has been on a campaign to clamp down on cos-

metic companies commercialising cosmetic products dis-
playing various therapeutic claims and associated health
benefits.   It has been issuing warning letters to cosmetic
companies which are not in compliance with the FDA reg-
ulations, requiring registration and/or approval of cosmetic
products having drug-like properties. 

Naicker



December 2012 61

IntellectualpropertyIntellectualproperty

Though cosmetic products do not have to be registered, there are
other standards which these products should meet. They must  comply
with several criteria set out in the Foodstuffs, Cosmetics and Disinfectants
Act - for instance a cosmetic product must not contain any prohibited
substances such as lead or its salts, hydroquinone monobenzyl ether (p-
hydroxyphenyl benzyl ether or monobenzone), mercury or its salts.  

In addition, the Cosmetic, Toiletry and Fragrance Association of
South Africa is an organisation  constituted to communicate with gov-
erning bodies, the South African Bureau of Standards as well as other
international bodies and to provide Self-regulatory Codes of Practice &
Standards for the cosmetic industry. These  Self-regulatory Codes are a
compilation of the rules for cosmetic products in South Africa and
include the allowable cosmetic products, prohibited substances, advertis-
ing and labelling practices and other information to ensure compliance
with the Act.

Further, any cosmetic product that is offered with therapeutic or other
health benefits that bring the product within the ambit of The Medicines
and Related Substances Control Act (101 of 1965) is required to be regis-
tered with The Medicines Control Council of South Africa (MCC) or
the packaging and marketing materials amended to remove the offending
claims. Examples of products that would need to be registered include
so-called cosmeceuticals, which are cosmetic prod-
ucts that are claimed to have therapeutic or drug-
like properties designed for topical application, or
nutricosmetics, cosmetic products with similarly
claimed benefits designed for oral ingestion.

In order to be registered, the claims for the prod-
uct must be supported by scientific evidence and
must satisfy safety, quality and efficacy requirements. 

In the event that a company refuses to comply
with the requirements of the MCC it is possible, in
terms of s30 of the Act 101 for the offending cos-
metic product to be seized and/or destroyed. 

Having navigated the labyrinth of regulatory and
legislative requirements specifically related to cos-
metic products, the following requirements of the
Patents Act (57 of 1978) may also be relevant to the
commercialisation of cosmetic products that have
therapeutic properties.  

In terms of s25(11) of the Patents Act, “an inven-
tion of a method of treatment of the human or animal body
by surgery or therapy or of diagnosis practised on the human or
animal body” is not patent eligible subject matter.  A cosmetic company
that wishes to protect cosmetic products having therapeutic properties by
way of a patent would be well advised to seek out an experienced patent
practitioner who would be able to ensure that the relevant patent claims
are couched in terms that do not to fall foul of this requirement.  

Where the cosmetic product has no therapeutic qualities, it may be
protected by way of a patent, including protecting a method of its use on
a human or animal body without fear of the patent coming under attack
in terms of s25(11).

A patent may also be revoked on the ground that the patented inven-
tion “cannot be performed or does not lead to results and advantages” as set

out in the patent specification.  In the case of a cosmetic product that is
stated in the patent specification to have therapeutic or drug-like proper-
ties, the statements clearly need to be true and
scientifically well founded to avoid the
risk of the patent being challenged
and ultimately revoked on this
ground.

Though there may be some comfort for cosmetic companies in the
knowledge that they have patent protection for their products, this pro-
tection does not provide a green light for its commercialisation. The com-
pany would still need to ensure that the cosmetic product is suitably regis-
tered with the relevant authorities or else ensure that it does not fly too
close to the wind in respect of the beneficial claims it makes. �

Naicker is a candidate attorney. The article was overseen by Mark
Kemp, a partner in the Patent Department of Spoor & Fisher. 
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Demand for in-“Flight” refreshments
E B E N  V A N  W Y K  A N D  J O H N  F O S T E R

The film features Washington as a pilot struggling with his addiction to
alcohol. He consumes a variety of alcoholic beverages throughout the film.
In one of the scenes, Washington’s character is seen drinking a Budweiser
beer while at the controls. Apparently, Anheuser-Busch has demanded that
Paramount Pictures remove and/or blur out the well-known BUDWEISER
trade mark.

The Demand

Anheuser-Busch seems to have based its demand on the fact that it did not
consent to the inclusion of the BUDWEISER trade mark in the film, nor did
it in anyway provide Paramount Pictures with a licence to use the trade mark. 

Rob McCarthy, vice president of Budweiser, released a statement indicat-
ing that Budweiser was never approached by Paramount Pictures or anyone
associated with the production of “Flight” regarding the use of the BUD-
WEISER trade mark in the film. In his statement, McCarthy states that: 
“We would never condone the misuse of our products, and have a long history
of promoting responsible drinking and preventing drunk driving … We have
asked the studio to obscure the Budweiser trademark in current digital copies of
the movie and on all subsequent adaptations of the film, including DVD, On
Demand, streaming and additional prints not yet distributed to theatres.”

It appears that Anheuser-Busch is claiming that use of the BUDWEISER
trade mark in the film amounts to “tarnishment,” which occurs when unau-
thorised use of a registered trade mark creates an unfavourable association
with the trade mark (that is, that the BUDWEISER trade mark is associat-
ed with irresponsible drinking) and could possibly have the ability to reduce
purchases of the goods or services associated with that mark.

The South African Position

In South Africa, infringement of a registered trade mark is regulated by the
Trade Marks Act (194 of 1993). Accordingly, if this matter were to be regu-
lated in terms of South African law, Anheuser-Busch would have to estab-
lish  trade mark infringement in terms of s34(1) of the Trade Marks Act.

In general, a registered trade mark is infringed by the unauthorised use of
a trade mark, which is identical or similar to a registered trade mark and is
likely to deceive and cause confusion.

However, in Verimark (Pty) Ltd v BMW AG; BMW AG v Verimark
(Pty) Ltd 2007 (6) SA 263 (SCA), the Supreme Court of Appeal found

that there was no trade mark
infringement where Verimark (the
well-known retailer) had used a
(clearly identifiable) BMW motor
vehicle to advertise the effectiveness
of its DIAMOND GUARD car pol-
ish. In reaching his conclusion,
Harms ADP (as he then was) indi-
cated that “Once again, in my judg-
ment a consumer will consider the
presence of the logo as incidental
and part of the car and will accept
that the choice of car was
fortuitous. In short, I fail to see how
the use of the logo can affect the adver-
tising value of the logo detrimentally. A
mental association does not necessarily
lead either to blurring or tarnishing.”
(emphasis added)

In view of this, the question that
must be considered is whether the
use by Paramount Pictures of the
BUDWEISER trade mark in a film
tends to designate it (Paramount) as
the trade source of Budweiser beer. 

It goes without saying that the
use of a Budweiser beer in a film in
no way suggests that the beer origi-
nates from the production house.
Consequently, there would be no
question of trade mark infringement
in terms of this general position.

However, the Trade Marks Act also makes provision, in s34(1)(c), for
trade mark infringement in circumstances where the infringing party’s
unauthorised use of a registered trade mark is likely to be detrimental to
and/or take unfair advantage of the well-known status of the trade mark,
resulting in damages being suffered by the proprietor of the registered mark
– notwithstanding the absence of deception or confusion. This form of
infringement is generally known as dilution. Anheuser-Busch appears to
rely in its demand for dilution of its trade mark rights through a form of
dilution known as tarnishment. 

In Laugh it Off Promotions CC v SAB International Finance BV t/a
Sabmark International 2006 (1) SA 144 (CC) the Constitutional Court
explained that a narrow interpretation must be given to the provisions of
s34(1)(c). It also explained that what must be established to successfully
invoke the provisions of s34(1)(c) is actual detriment. 

It has been reported that Paramount Pictures
recently received a demand from Anheuser-Busch
regarding the use of a clearly identifiable

Budweiser beer in Denzel Washington’s latest block-
buster “Flight.”

Van Wyk 

Foster 
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With regard to a claim of tarnishment, the Court stated that
“There is indeed much to be said for the contention that, in a claim based on
tarnishment of a trademark, the probability of material detriment to the mark
envisaged in the section must be restricted to economic and trade harm. In
essence the protection is against detriment to the repute of the mark;
and not against the dignity but the selling magnetism of the mark. In
an open democracy valuable expressive acts in public ought not to be lightly
trampled upon by marginal detriment or harm unrelated to the commercial
value that vests in the mark itself." (emphasis added)

In light of this, Anheuser-Busch would have to establish that the
appearance of the BUDWEISER trade mark in the film had caused it actual
economic and trade harm as required by s34(1)(c). In addition, it would
have to prove that the BUDWEISER trade mark was well-known in South
Africa.

Assuming there would be no issues regarding the well-known status of
the BUDWEISER trade mark, the question regarding actual economic and
trade harm remains. 

It  will be interesting to see whether Anheuser-Busch would succeed
with an argument that the misuse (or abuse) of alcohol by Washington’s
character in “Flight” has caused it actual economic and trade harm. If
so, the floodgates would surely be open to any trade mark proprietor
whose every-day product has featured incidentally in some form of
production.

What about copyright?

In terms of South African copyright law, the BUDWEISER logo could also
qualify as an “artistic work,” which is eligible for copyright protection in
terms of the Copyright Act (98 of 1978). The category of “artistic work”
includes inter alia paintings, sculptures, drawings, photographs and the like,
irrespective of the artistic quality thereof.

In terms of s23(1) of the Copyright Act, copyright is infringed by any
person, not being the owner of the copyright, who, without the licence of
the owner, does or causes any other person to do any act which the owner
of the copyright has the exclusive right to do or to authorise. 

In respect of an artistic work, these exclusive rights include the inclusion
of the artistic work or reproduction or adaptation thereof in a cinemato-
graph film or television broadcast.

Accordingly, under South African copyright law, it is possible that by
including the BUDWEISER logo in “Flight” without the necessary licence
from the owner, Paramount Pictures could be guilty of copyright infringe-
ment. If so, the owner of the artistic work forming part of the BUDWEIS-
ER logo (which we assume is Anheuser-Busch) could be entitled to apply
for an interdict to stop the infringement or claim damages caused as a result
of such infringement. Alternatively, it could claim an amount calculated on
the basis of a reasonable royalty which would have been payable by a
licensee in respect of the artistic work concerned. �

Van Wyk is a director and Foster a candidate attorney with Spoor & Fisher
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PAIPO – unnecessary and unwanted 
S A D U L L A  K A R J I K E R

These treaties or conventions can be broadly classified as falling into
three kinds (or a combination of these), depending on what is sought to
be achieved.  First, they may require that signatories provide a minimum
level of protection in terms of their domestic law, which should also
extend to protecting the interests of foreigners.  This latter requirement is
the principle of “national treatment,” which requires that foreigners be
afforded the same protection as nationals of the relevant state.  The prob-
lem, however, is that national law often requires registration before any
rights are afforded to a person, which places a considerable burden on
authors, creators, designers, inventors and traders in securing registration
in the various countries.  

The second kind of multilateral treaty or convention is thus concerned
with facilitating the registration process in multiple jurisdictions.  An
example of such a centralised registration system is the African Regional
Intellectual Property Organisation (ARIPO), which provides for patent
and trade mark registrations in multiple jurisdictions pursuant to the
Harare (1982) and Banjul Protocols, respectively.  

The last kind of multilateral treaty seeks to go even further,  and aims
to harmonise the laws of the signatories to the treaty, as well as providing
for a common registration system. Examples of this approach are the
African Intellectual Property Organisation (known by its French acronym
OAPI), comprising 16 West African states, established under the Bangui
Agreement of 1977, and the European Union’s Trademark Directive (and
the Community Trade Mark Regulation).

Proposed establishment of PAIPO

At the meeting of African Union (AU) science and technology ministers
held from November 12-16 in Brazzaville, Democratic Republic of Congo,
one of the matters for consideration was the Final Draft Statute of the Pan-
African Intellectual Property Organization, produced by the AU’s Scientific,
Technical and Research Commission (the Draft Statute).  The Draft Statute
seeks to establish the Pan-African Intellectual Property Organisation
(PAIPO), a specialised agency of the AU tasked with matters concerning
intellectual property in Africa (Article 2).

According to the Draft Statute, PAIPO’s stated objectives (Article 5) include 
the promotion of harmonisation of intellectual property laws of its mem-
ber states, with membership being restricted to the members of the AU; 
to provide for common administration and management services of intel-
lectual property; and 
to provide a vehicle for addressing political issues and developing African
common positions relating to intellectual property matters.  

Thus, among PAIPO’s main goals is to harmonise intellectual property
laws and to provide a centralised registration system to facilitate registration,
building on existing institutions like ARIPO.

Other than being the constitutive document for PAIPO, the Draft
Statute provides no details (not even by way of a separate explanatory mem-
orandum) on the substantive legal requirements and principles for the pro-
posed basis of harmonisation of the different forms of intellectual property.

PAIPO and its critics

Critics have been quick to condemn the PAIPO initiative, claiming that it
panders to the demands of foreign intellectual property rights holders (by
seeking to adopt “first-world” standards of protection), and that it fails  ade-
quately to appreciate, or address, the needs of the least-developed countries
in Africa, particularly in the area of providing affordable healthcare. For
example, they require that the Draft Statute expressly include among its
goals the utilisation of the rights afforded by TRIPS to promote access to
affordable medicines, educational resources, and other public goods.  A peti-
tion has been circulated to oppose the adoption of the Draft Statute and the
establishment of PAIPO on the basis proposed.  

In my opinion, unless there is a subtext to which I have been oblivious, or a
particular context out of which this initiative was born (or is being driven), the
text of the Draft Statute does not support a clear basis for such criticism.  For
example, among the stated objectives of PAIPO is to maximise the benefits of
the intellectual property system to
improve public health.  I too could
become easily exercised about, for
example, the potential inclusion of
traditional knowledge within the
intellectual property framework
(which is a stated objective), but
because the Draft Statute is so thin on
detail, it is something which I would
prefer to address when more concrete
proposals are made in this regard. 

Having said that, the lack of con-
sultation and transparency in the
process leading up to the production
(and potential adoption) of the Draft
Statute is something that should be

Because intellectual property rights are territorial
in nature (that is, recognition by the country in
which protection is sought), authors, creators,

designers, inventors and traders seek similar protection
in other countries to that  they enjoy in their domestic
legal systems or to, at least, be afforded the protection
enjoyed by nationals of the foreign country.  This need
initially gave rise to a number of bilateral agreements
and then multilateral treaties or conventions.  

IntellectualpropertyIntellectualproperty
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condemned.  Intellectual property has become a highly politicised issue and
it is imperative that there be an inclusive and transparent process when ini-
tiatives of this nature are embarked upon.

My principal concern at the moment is of a more pragmatic nature.  The
wisdom of trying to establish an African centralised registration system has
to be questioned.  Would the resources, which are to be spent in such an
endeavour, not be better utilised in ensuring that the intellectual property
registries and laws of the various African states are improved in order for
them to participate in existing international registration systems such as the
Madrid Agreement and Protocol, administered by WIPO, for trade marks?
There is no cogent argument for proliferating registration systems or for

focusing on, comparatively, parochial initiatives in an era of ever-expanding
cross-border trade.  

The fact that I spent about 20 minutes on the African Union’s website in
a failed attempt to find the Draft Statute and that the ARIPO website was
unavailable when I attempted to access  it, convinces me that this is an ill-
conceived initiative, built on structures that have proven to be dysfunctional
(and largely ignored) and, therefore, unsuited to warrant the extra resources
which would be dedicated to them. �

Karjiker is a lecturer, Faculty of Law, Stellenbosch University
http://blogs.sun.ac.za/ipstell

The Carolina Water Crisis 
and the consequences

background

It appears from the judgement that the facts of the case are that the water
supply in Silobela and Carolina (Mpumalanga),  which had been contam-
inated by "acid mine water," was no longer healthy for either human or
animal consumption. In an endeavor to alleviate the plight of  communi-
ties  in the affected areas, water tanks were brought in from the neigh-
bouring towns to supply water to the residents. However, from March to
May 2012 the system of providing potable water through the tanks
proved inadequate. For example, in some instances tanks weren’t refilled;
they were deployed on a "first come first served" basis and some  residents
had to walk long distances to access the potable water. The end result was
that the water supply in general was inadequate.

Consequently the applicants contended that the affected residents had not
had an effective or reliable supply of fresh drinking water for a period of more

than seven days, in contravention of the regulations relating to compulsory
national standards measures to conserve water (GN509 in GG 22355 (June 8
2001)). The applicants also averred that the lack of effective and reliable sup-
ply of potable water constituted a gross infringement of their  constitutional
right to access to water. They  further contended that the respondents had an
obligation to put measures in place in the medium and long term that would
address providing potable water to the residents. It was also argued that the
respondents had an obligation to mitigate and to prevent water pollution by
mines in the area and that the measures had to be made in consultation with
the residents and other interested and affected parties. 

The court held that the respondents in their different departments had a
constitutional obligation to provide communities with basic services.
Echoing the Grootboom3 judgement, it concluded that whenever fundamen-
tally entrenched rights are violated or compromised the matter intrinsically
becomes urgent and ordered the municipality to engage actively and mean-
ingfully with the applicants.

The Engagement Process

Apparent first in the judgement of Sachs J In Port Elizabeth Municipality v
Various Occupiers 2004 (12) BCLR 1268 (CC) para 39, the engagement
concept or process in its 'pure' form encourages and requires parties to
engage with each other in a proactive and honest endeavour to find mutu-
ally acceptable solutions. 

Drawing on the work of Brian Ray, this article specifically focuses on the
benefits that can be derived from the continued use of such engagement
orders by our courts in appropriate socio-economic rights cases.

Mavundla J in Federation for Sustainable Environment, ordered the respon-

Recently, the North Gauteng High Court in an
urgent application in the case of Federation for
Sustainable Environment and Others 1, pro-

nounced on the right  of access to sufficient water
enshrined in s27 of the Constitution.2 In doing so it also
cursorily touched on the responsibility of local govern-
ment in terms of s152. A thorough analysis of socio eco-
nomic rights concerns, lying at the heart of the judgement
is beyond the scope of this article.

EnvironmentallawEnvironmentallaw
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dents to "engage actively and meaningfully" (my emphasis) with the appli-
cants regarding the steps that would be taken to ensure that potable water
would be supplied from  the water supply in the affected areas, and to discuss as
to "where, when, what volume, and how regularly temporary water would be made
available in the interim." The court also ordered the mayor and the municipal
manager of one of the affected areas to report back to the court within one
month of the Court Order on the measures that would be taken to ensure that
portable water is supplied through the water services in the affected areas.

The engagement process, as a feature of participatory democracy, is a
fundamental element and seeks to involve concerned and affected citizens
in policy and social welfare consideration in the different spheres of gover-
nance.4 The Constitutional Court in Doctors for Life5 stressed the impor-
tance of public participation in ensuring that those charged with the duty of
policy drafting and implementation, though having a significant discretion
in determining how to involve the public, are informed of the fears and
concerns of those affected. The court also noted that public participation
enhances the civic dignity of those who participate by enabling their voices
to be heard and taken account of; in the process it strengthens the legitimacy
of legislative decisions in the eyes of the people.

The engagement process guarantees public involvement in decision mak-
ing and strives to ensure that parties reach mutually acceptable solutions.
The involvement of the public in finding solutions can also prevent govern-
ment structures from using institutional arguments as scapegoat in instances
where there is a failure to implement policies, since the public and civil soci-
eties will be part of the process and fully apprised of the government's capac-
ity to deliver or its inability to do so. While engagement with concerned cit-
izens does not guarantee settlement, it enables government to devise and
implement policies which respond to the pressing needs of the people.

The engagement order, if applied more frequently in appropriate socio-
economic rights cases, can play a crucial role in the transformation of our
society, especially in view of the fact that the engagement process promotes
openness, responsiveness and accountability as problem solving and imple-
mentation takes place under the watchful eye of the court, and derives

input from affected citizens. This
assumes, of course, that the consulta-
tion and participation is iterative
and meaningful. 

It is trite that in most socio-eco-
nomic rights cases litigants, even
when successful, walk away with a
judgement that, more often than
not, the relevant government
department will not implement. It
has been stated elsewhere6 that in
certain instances the poor may view,
and resort to, protests as a better way
of enforcing socio-economic rights, 

It is submitted that a 'buy in' by
government is required to ensure the

engagement process succeeds in vindicating the rights of the poor. More
convincing is the suggestion by Brian Ray,7 that courts can only be the
starting point and that to achieve success in this regard government must
strive to institutionalise engagement policies in its different institutions in
order to see engagement precede litigation

To sum up, it can be argued that the increasing number of service delivery
protests that have recently dogged our society at various levels, to a certain
extent point to a lack of engagement and consultation between government
structures, especially at municipal level, and the affected societies. The order
given by the court in Federation for Sustainable Environment to bring the par-
ties together to discuss their grievances openly should be welcomed. While
the respondents registered their discontent with the judgement and indicated
an intention to appeal the decision, the order given by the court should be
seen as a progressive and positive step in vindicating socio-economic rights. �

Munyuki is an articled clerk to Bell Dewar. The article was supervised
by Reghana Tulk a director in the Pro Bono Department.
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1 Federation for Sustainable Environment and Others v Minister of Water Affairs and Others (35672/12)
[2012] ZAGPPHC 128

2 The Constitution of the Republic of South Africa, 1996.
3 Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC).
4 Brian Ray 'Proceduralisation's Triumph and Engagement's promise in Socio-Economic Rights

Litigation' (2011) 27 SAJHR 106, 108

5 Doctors for life International v Speaker of the National Assembly 2006 (6) SA 416 (CC) paras 122, 205
6 Jackie Dugard 'Courts and the poor in South Africa: a critique of systemic judicial failures to advance

transformative justice' ,(2008) 24 SAJHR 214, 236
7 Note 3 above,116-117, see also Brian Ray 'Engagement's Possibilities and Limits As a Socio-eco-

nomic Rights Remedy' Washington University Global Studies Law Review volume 9 issue 3 at 423
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Johannesburg Office: Paul Winer has been appointed a
director and Joint Head of the firm’s Insolvency Practice.

He specialises in insolvency, business rescue and corporate
recovery. Sara Green joins the ENS Africa Department as
an associate. She specialises in Corporate Mergers and
Acquisitions. 

The firm and Brink Cohen Le Roux (BCLR) announced
that all professional and other staff members of BCLR will be joining ENS with effect from February 1 2012.

NationalnewsNationalnews

Edward Nathan Sonnenbergs 
Thabang

Rapuleng
has been
appointed an
associate in the
Employment
Law Department.  

Eversheds 

Sara Green Thabang Rapuleng Paul Winer 



Gavin Fitzmaurice has been
appointed the new managing

partner for the Cape Town office. He
replaces Selwyn Hockey whose four-
year term as managing partner recently
ended. Hockey remains at the firm as
part of EXCO in Cape Town.
Fitzmaurice is a member of the Shipping, Marine Insurance and
Transport Practice Group.

John Smelcer has been appointed a partner in the Africa
Mining & Energy Projects Practice in Johannesburg. He was
recognised by Chambers Global 2012 for his work on Africa-
related projects. He has been involved in a number of Africa-
based oil and gas projects, including large-scale oil and lique-
fied natural gas financings in West and Southern Africa and
oil forward sale structures primarily in Egypt and Nigeria.

Donald Fisher-Jeffes has been appointed a senior tax man-
ager in the Tax M&A Department.

The winners of the annual Legal Journalist of the Year Awards, which recognise
outstanding work in legal journalism, were presented by Yusuf Abramjee, head of news
and current affairs at Primedia Broadcasting.

The winner in
the print category
was Ruth Hopkins
of the Wits Justice
Project.

In the TV cat-
egory the winners
were Odette
Schwegler and
Nicola De Chaud
from Carte
Blanche.   
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“Year’s end is neither an end nor  
a beginning but a going on, with all the  

wisdom that experience can instil in us.” 
                       ~Hal Borland (1900 – 1978)

Wishing all a peaceful season of  
consolidation of the past year’s  
experience and wisdom gained.

View our new website at  
www.fluxmansconsulting.com  

for current opportunities and  
other matters relating to employment 

Contact:

Shana Dozetos BA LLB                Simon Shane M. Com
(Attorney)                                      (Industrial Psychology) 

Tel: +27 11 327 1244 
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P.O. Box 2187, Parklands, 2121 
Johannesburg South Africa

Visit: www.legaljobs.co.za
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Adams & Adams 

Tiffany Conley recently joined the Trade Mark Department as an
associate. She specialises in trade mark prosecution of both local

and foreign trade mark searches, filings and prosecution, as well as liti-
gation relating to trade marks, passing-off, unlawful competition,
advertising complaints
and company and
close corporation
name objections. 

Michelle Koyama
has been appointed a
candidate attorney in
the Trade Marks
Department. Michelle Koyama Tiffany Conley 

Webber Wentzel Norton Rose 

Michelle David, a pension law
and employee benefits spe-

cialist, has joined its Johannesburg
office as a director. She specialises
in broad employee benefits and
advises on the Pension Funds Act,
the Medical Schemes Act, the
Long-term Insurance Act, the Short-term Insurance Act
and the Financial Advisory Intermediary Services Act and
the commercial aspects of these laws.

The firm announced on November 14 that it will com-
bine with leading US law firm Fulbright & Jaworski L.L.P.
on June 1 2013 to form Norton Rose Fulbright.

Rob Otty, Managing Director SA said that he is delight-
ed they are combining with a practice that shares the
Norton Rose ethos, culture and most importantly, passion
and ambition for Africa and its people. And CE, Peter
Martyr, commented that the U.S. legal market is the largest
in the world and the combination will create a truly global
practice with significant depth of expertise in the world’s
principal business and financial centres.

John Smelcer Gavin Fitzmaurice 

Dario Milo –Webber Wentzel, Ruth Hopkins –
winner & Joe Thloloe –member of judging panel

Donald Fisher-Jeffes 

Michelle David



Associate appointments: Cape Town Office:
Competition Practice –Nazeera Ramroop.

Corporate & Commercial Practice – Tamsyn
Simon, Jennifer Misplon, Kendall Keanly, Inge
Schneider and Nabeelah Martin. Employment
Practice –Mandlakazi Nontando Ngumbela. 

Johannesburg Office: Corporate & Commercial
Practice – Stephen Behrmann, Yusuf Dockrat,
Rembuluwani Nembudani, Alessia Fowler, Karen
Heath, Michael Maistry and Matthew Ward.
Dispute Resolution Practice – Faye Hoch and
Carien van der Linde. Employment Practice –
Lauren Salt. Finance & Banking Practice –Mbali
Kubeka. Projects & Infrastructure Practice –
Khaya Mantengu and Lindiwe Masina. Tax
Practice –Danielle le Roux and Nicole Paulsen.
Technology Media & Telecommunications Practice –Mukelo Ngobese.
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Cliffe Dekker Hofmeyr 

Tamsyn Simon Jennifer Misplon Kendall Keanly

Inge Schneider Nabeelah Martin Mandlakazi Nontando Ngumbela  Stephen Behrmann Yusuf Dockrat Rembuluwani Nembudani

Alessia Fowler Karen Heath Michael Maistry      Matthew Ward

Faye Hoch Carien van der Linde Lauren Salt

Mbali Kubeka Khaya Mantengu Lindiwe Masina 

Danielle le Roux Nicole Paulsen                 Mukelo Ngobese 
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Nazeera Ramroop 
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6 Continents
1 Career
nortonrose.com/za

Current opportunities
• Dispute resolution (corporate and commercial litigation)
• Real estate                                     
• Professional liability
• Construction litigation

Into the USA – Norton Rose will join forces with Fulbright & Jaworski LLP on 1 June 2013, 
creating Norton Rose Fulbright, a global legal practice with significant depth of expertise 
across the USA, Europe, Asia, Australia, Canada, Africa, the Middle East, Latin America and 
Central Asia. 

nortonrose.com
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Bowman Gilfillan

Lischa Gerstle has been appointed a director in the Corporate Department in Cape Town, with
a passion for banking and finance transactions. Her career began at Bowman Gilfillan. Gerstle

subsequently joined Investec Bank Limited’s capital markets team as a banking consultant and
then worked as an in-house attorney to the capital markets division of Investec Bank before
becoming an in-house attorney to Macquarie Securities South Africa. Her practice includes all
aspects of M&A, preference share funding, corporate finance, structured finance, acquisition
finance and debt restructuring. 

Clarissa Molteno recently joined as a consultant in the Corporate Department’s Environmental, Mining and Regulatory group. She was an advocate
at the Cape Bar before becoming a state law adviser for the Western Cape Provincial Government in 2000.  She then joined the Western Cape
Department of Environmental Affairs and Development Planning towards the end 2001 as Deputy-Director. Her areas of expertise include environmen-
tal impact assessment, water law, waste, coastal management, planning, biodiversity, protected areas and heritage legislation. 

Lischa Gerstle Clarissa Molteno 
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the view from down under
One of the seven wonders

Wonder No.2, The Vanishing Tax: The Gillard government’s new Mining
Resource Rent Tax (MRRT) is a levy on the profits of mining companies.
Revenue from the measure was originally advertised to fund a reduction in
the company tax rate, from 30% to 29%, a plan since abandoned. However,
the MRRT revenue will also fund an increase in the superannuation levy
that Australian wage earners pay. This is to rise from 9% to 12% of income.
(The burden is actually shared between companies and wage earners, but
since this levy is tax deductible, an increase in the rate leaves a hole in
Federal tax revenue). 

The policy is open to the reasonable objection that mining profits
are at the mercy of commodity price cycles, while superannuation
payments are a long-term commitment. 

The MRRT is paid quarterly and the first quarterly pay-
ment was due on October 21. How much was collected?  

Zilch… zero… not a silver sixpence… not a brass razoo. Further pay-
ments are due this fiscal year but since the mining companies continue to
pay royalties to state governments and since royalty payments are a credit
against future MRRT payments, the 2012/13 Federal budget surplus (which
depends on MRRT revenue) looks increasingly unachievable. 
“The rule is, jam tomorrow and jam yesterday-but never jam today.
It must come sometime to jam today”, Alice objected.
“No it can't”, said the Queen.  “It’s jam every other day”.

Wonder No 3, The Vanishing Continent: Australia has a growing
problem with illegal boat arrivals. The boats sail from Indonesia (and now
also Sri Lanka) and arrive on the outer string of islands, such as Christmas
Island, where the passengers  claim refugee status under the UN
Convention on Refugees, to which Australia is a signatory. The Howard
Coalition government decided to excise Christmas Island from Australia’s
migration zone, denying new arrivals the automatic right to have their

refugee claims processed in Australia. 
Unsurprisingly, people smugglers,

who run this profitable trade, have fig-
ured out that the better option is to
keep sailing until you arrive on the

actual mainland. To counter this, a simple legal
solution recommends itself, excise the entire conti-

nent of Australia from Australia’s migration zone.

D A V I D  R E E S

Addressing the Business Council of Australia,
Prime Minister Gillard recently claimed that
Australia’s Budget is “one of the seven economic

wonders of the modern world.” The Prime Minister didn’t
nominate the other six, so here are a few suggestions
from Wonderland.
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And this is what the government has done. 
Back in 2006 the current Immigration Minster, Mr Chris Bowen,

in criticising the Howard government’s measure, had this to say: “We
say that asylum seekers should be treated the same regardless of how they
land.”  And it seems Mr Bowen has finally got his wish.
"There's not use trying," [Alice] said: "one can't believe impossible
things."
"I daresay you haven't had much practice," said the Queen. "When I
was your age, I always did it for half-an-hour a day. Why, sometimes I've
believed as many as six impossible things before breakfast."

Wonder No. 4, The Looking-glass Language: In a rowdy parliamentary
debate Prime Minister Gillard recently accused Tony Abbott, Leader of the
Opposition, of “misogyny.”  

Does Mr Abbott hate women? It was immediately pointed out that Mr
Abbott’s mother was a woman, his wife is a woman, his three teenage daugh-
ters are young women, his Chief of Staff is a woman and so is the deputy
Leader of the Opposition Ms Julie Bishop.  Investigative journalists even
found that the Abbott family pet is a bitch (we use this word with precision).

Whatever his failings, Mr Abbott does not fit the dictionary definition
of “misogyny,” which is a hatred of women.  In Australia there is a simple
solution, change the dictionary. And this is what has happened.  As debate
about Ms Gillard’s accusation raged, the Macquarie Dictionary – regarded
as the high authority on Australian English - announced a new definition
of “misogyny.”  According to Ms Sue Butler, editor of the Dictionary, “We
need to add a second definition, which is slightly stronger than sexist but heading in
that direction towards entrenched prejudice rather than a visceral hatred.”

So Mr Abbott does not harbour a visceral hatred of women. The lesser
charge of entrenched prejudice will suffice.

We must wait to see whether the 2013 edition of the Macquarie
Dictionary will incorporate Ms Gillard’s other contributions to Australian
English such as “hyperbowl” and “high dungeon.” 
The Red Queen shook her head, "You may call it "nonsense" if you like," she
said, "but I've heard nonsense, compared with which that would be as sensible
as a dictionary!"

The Federal government has made a solemn promise to return the
Budget to “surplus” in 2012/13. On current trends that will certainly qualify
as an economic wonder, although surpluses can be achieved in various ways
– especially if words mean whatever the Red Queen wants them to mean. �

Rees is without prejudice’s regular Australian columnist. An émigré
South African, he has lived in Australia since 1986. An economist of
note, Rees is fond of looking at his adopted country through unsentimen-
tal binoculars.
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That sounds wonderful, 
but how does it work?

It all started during World War 2 when Aircraft Carriers were responsible
for losing more planes than actual combat. Planes would land on the
mobile decks, which were obviously wet and seldom stable, find them-
selves unable to stop in time and then plunge into a watery grave, never
to be seen again. A simple valve pump was designed which applied pres-
sure to the brake system in a rhythmic fashion and was able to stop the
aircraft much faster than the pilot. Many years later (late ‘60s) this sys-

V A U G H N  W I L L I A M S

Having tested thousands of cars, I am often faced
with an ever-increasing proliferation of driver-
aids which combine to make cars ‘idiot-proof.’

What are they? Do they really work? How do they work?



Established in 1991 the Highveld Horse Care Unit assists with
the welfare of more than 2000 working horses and donkeys
at any given time. The goal of the unit is to provide care, 
re-homing and assistance to South African equines and their
human owners in a state of need.

How can you help?
By joining our growing online community of likeminded
individuals you can help us make a difference in the lives of
our equine friends. With a small donation of your time,
resources, or a financial 
contribution you can help 
us help them.

Visit us on www.horsecare.org.za
or join our Facebook group and
start making a difference today.
Contact Bev Seabourne 
Tel +27 (16) 360 9900

www.horsecare.org.za

LOG ON.SIGN UP.HELP
Photo by TB Images | Website by :: pixelmagic ::



tem was employed by Mercedes-Benz which needed help to bring their
massive barge-like S class to a stop. ABS (Anti-lock Braking System)
was born, instantly changing our lives and from that simple invention
came all other emergency systems and this is how they work;

Each wheel has a speed sensor, which sends thousands of readings per
second to the ABS pump and computer. The computer (control unit)
deciphers these readings and should it find that a sensor is experiencing a

speed which differs from
the others under braking
(starting to skid), it
reduces the amount of braking to that wheel in order to regain a uniform
speed. This is why the grinding or rubbing sound is heard when you brake
hard on a wet or gravel surface. The pump is ‘threshold braking’ by apply-
ing maximum pressure to the brakes and, just as they lock, it reduces the
pressure and then reapplies it until the car stops. In many cars, when this
happens, the clever computer recognises that the driver is in an emergency
braking situation and automatically activates the hazard light switch, warn-

ing following motorists that an emergency is being experienced.
From this, EBD (Electronic Brake-force Distribution) comes into play.

You can now drive with two wheels on gravel and two wheels on tar, hit
the brakes hard and still manage to stop in a straight line. Previously, the
wheels that were on tar would generate more friction that those on gravel
and the car would pull violently towards the tar, pitching the car into a
skid. The clever ABS control unit will now match the speed sensors and

bring the car to a safe and straight stop.
ABS in conjunction with EBD led to

both BAS (Brake Assist System) and ESC
(Electronic Skid Control). BAS measures both the speed at which you
slammed on the brakes and the pressure you applied to the pedal in your
moment of panic and takes over the braking system, bringing the car to
an electronically controlled stop in the shortest possible time.

ESC (in some cars ESP) takes the measured values of the 4-speed sen-
sors during a turning manoeuvre and should it detect that the speed of
one or more wheels moves out of an acceptable parameter, it applies
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brake force to that wheel, slowing it down and bringing it back into line
with the others. While this is happening, the ECU will also reduce the
engine speed via the electronically controlled accelerator pedal, so even
if your foot were flat on the pedal, the car would stop accelerating until
control was regained. When this occurs, a flashing yellow light with ESC
and a picture of a skidding car (which doesn’t mean Lady Driver) will
flash on your dash cluster. Other sensors such as Yaw and Steering Angle
are also employed here to maintain directional stability during the turn.

This system is especially helpful during emergency lane changes or
while negotiating a tight bend that has ice, water or gravel on the sur-
face. You will find that most cars have a button to activate or deactivate
the ESP system and I am often asked why anyone would want to switch
this clever little function off. Quite simply, sometimes you need to cre-
ate a little wheel slip. I have a friend who launches and retrieves his
boat with the same vehicle I use. He asked me how I was able to pull
my boat out of the water with such ease and yet he battled. He thought
that I had improved the engine power or was using an after market tur-
bocharger. I sat in his vehicle with him to see what the problem was
and at one point he showed me that he had applied full throttle and yet
the bus was hardly moving. I stopped him, switched off his ESP button
and he promptly pulled the boat out of the water. The ESP computer
had detected that his wet tyres were slipping and battling to maintain

traction so it was cutting the engine power to the back wheels, prevent-
ing him from moving forwards. Once the system was deactivated, he
maintained engine power (albeit with a little wheel-spin) and was able
to control the car manually. Living in icy conditions or on a wet, muddy
road would also require you to switch the system off on occasion but
good news is that all cars automatically default to the ON position
when started.

Finally, Hill Start Assist takes all the effort out of pulling off on an
incline. Remember the panic you felt as a learner driver when you had to
negotiate a stop on a hill? Holding the handbrake, while slipping the
clutch and cursing the driver behind you who was too close, always
caused a huge rise in blood pressure. No more. The Gyro/Yaw sensor will
recognise that you have stopped on an incline and activate all wheel-
braking for two seconds, holding the car stationery while you remove
your foot from the brake and apply acceleration. When it feels the car
move forward it disengages the brake allowing a smooth pull-off.

Thankfully, these life-saving gizmos are no longer the domain of
expensively priced cars and are being included in most Ford, Volkswagen,
Mazda and Hyundai models, which is making safe motoring a lot more
affordable than it was a few years ago. �

Williams is without prejudice’s motoring correspondent
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aftertaste
Cult Wines

According to Screaming Eagle, cult wines show the winemaker’s hand but
at this winery it is not the winemaker making the wine, it is the place.
Though we have all probably heard this before, they must be doing some-
thing right – the maiden 1992 vintage is apparently currently selling for
$7000 (R62 000) per bottle. Subsequent vintages are available at a ‘lower’
price of approximately $1800 (R16 000) per bottle – cheap compared to
(cult) Australian winery Penfolds which released its extremely rare Block
42 Kalimna Cabernet Sauvignon 2004 in a hand-blown glass ampoule, in a
hand-tooled wooden cabinet, for approximately £100 000 (R2m) per bot-
tle (normal retail is ‘only’ £400 per bottle). Penfolds chief wine maker
will apparently fly anywhere in the world to assist opening the 12 limited
edition bottles.   

California-based investment group Terroir Capital, led by former part-
ner in Screaming Eagle, Charles Banks, bought South African winery
Mulderbosch in 2010. Adam Mason, previously the winemaker at Klein
Constantia where he produced one of South Africa’s cult wines – Vin de
Constance (enjoyed by Napoleon), joined Mulderbosch in 2012 as wine-
maker. 

Mulderbosch produces some of South Africa’s best wines. 

Mulderbosch Cabernet Sauvignon Rosé 2012

I usually get an uncomfortable feeling of not being my thirsty self when I
see a Rosé. It is just too often too sweet and too red, the stuff that hang-
overs are made of. The Mulderbosch Rosé is different. It has a lovely pink
colour with an almost burnt orange tinge; an aroma of strawberry and fra-
grant floral hints; a fresh palate with a crisp acidity and it is not overpow-
ering. This Rosé is well worth drinking and will be a great partner on a
warm and lazy December day next to a kreef braai. 

Mulderbosch Chenin blanc 2011

This is a great Chenin. It has aromas of nettle, lime and pear. Its palate is
juicy with a good balance between fruit, minerality and a nutty aftertaste.
I doubt whether it is possible to drink only one glass of this wine. 

Mulderbosch Chardonnay barrel 

Fermented 2007

Mulderbosch has always been known as a top class
Chardonnay producer. This wooded version is proof of
its great reputation. The wine has an inviting butter-
scotch and vanilla nose and a great taste with shortbread and orange mar-
malade. This Chardonnay is a full, rich and complex wine; it is well bal-
anced and has a lingering long, long aftertaste. I promptly finished the
bottle after the tasting. 

This wine is rated 4.5 out of 5 stars in Platter. 

Mulderbosch Faithful Hound 2009

The Faithful Hound is a Bordeaux blend consisting of, predominantly,
Cabernet Sauvignon (54%) and Merlot (27%) blended with Petit Verdot,
Cabernet Franc and Malbec. 

The initial berry aroma of this wine literally climbed out of the glass
and develops into a herbaceous, minty nose. This is a big and full, fruit
driven wine that is well balanced. It will be as good with lamb or steak as
on its own. 

This is a 4.5 out of 5 stars Platter wine. �

Van Wyk is a partner at Spoor & Fisher.  These wines were tasted (drunk)
with the assistance of a bunch of equally thirsty lawyers from Cliffe Dekker
Hofmeyr. 

I don’t know why he tells us he finished the bottle after tasting. I bet
he does that with all the bottles he “tastes.” - Publisher

Decanter magazine recently reported that well-
known cult Californian winery Screaming Eagle
regards itself as a Napa Valley grand cru, not a

cult winery. According to the general manager of this (cult)
winery, no-one calls them a cult anymore. They regard
themselves as a grand cru – a Napa first growth. 

E B E N  V A N  W Y K

Mulderbosch Vineyards will take part in the

Summer in Stellenbosch Valley

holiday line up that takes place between  December 8 to

17 2012 at a number of wineries in the Stellenbosch Valley

– a sub route of the Stellenbosch Wine Route. 

Participating wineries include Zevenwacht, Asara, Spier,

Jordan, Middelvlei and Brenaissance Wine Estate with

activities ranging from Steak braais, Sunset Carols, a

Christmas Market and a Food and Wine Pairing Dinner. 

Details available at www.wineroute.co.za
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Can you say “What is next?”

During the late 1990's I walked into a computer store and found an amaz-
ing product called Dragon NaturallySpeaking. It is a speech recognition sys-
tem that claims 99% accuracy – and it actually came very close to provid-
ing that accuracy – even back then. I was sure that by the year 2010 I
would no longer be typing on a keyboard (which, as I have illustrated in a
previous article is a rather unhygienic affair), yet we are now close to the
year 2013 and my mobile phone
cannot even tell the difference
between “phone Peter” and “phone
Jonathan.” 

The modern smartphone has
about 10 times the computing
power of a desktop computer of the
late 90's and yet it cannot under-
stand a simple command. In fact,
the voice recognition on most
mobiles is far inferior to the tech-
nology Dragon used in the 1990s.
So what went wrong?

Innovation often enters a chick-
en-egg scenario. Innovation stag-
nates without investment and often
investment isn’t  provided without
brilliant innovation. The only path to innovation it would seem is to
keep mankind optimistic about a future where the dream is possible; the
first automobiles were more expensive and more unreliable than a horse
but it didn’t  stop people buying automobiles as the promise remained of
one that could outperform its biological equivalent. 

The first digital cameras were terrible and so were those that came
after, but the promise (and hope) remained of pristine quality digital pho-
tography. Ultimately, our investments paid off – we now have Full-HD
video capabilities in smartphones that are so skinny they nearly cause
paper cuts. But we need to get off our proverbial horses and invest in
speech recognition software even though it has not arrived – and keep
doing so, and keep complaining that it needs to be better. This process

will create a viable market for a product and encourage technology com-
panies to compete and better their products. 

This will in no way signal the end of the transcriptionist, but rather
shift the human resource from information creator to information manager
– and ultimately, increased productivity.

For the Christmas stocking:
Dragon Naturally Speaking Home 12.0

Dictate your thoughts and ideas directly
into Microsoft Word and other text editors.
99% recognition accuracy out-of-the-box
(claimed).
Software adapts to your voice and pre-
ferred lexicon for better accuracy.
Use your computer in an ergonomic way.
Use your iOS or Android device as a
wireless microphone.

R1 099.95 @ Incredible Connection
(www.incredible.co.za)

Dragon NaturallySpeaking Legal 12
(Enterprise Edition)

Extended version of Dragon
NaturallySpeaking intended for legal pro-
fessionals.
Enables legal professionals to create and
annotate documents and control com-
puters by voice.
Formats legal citations, supports third-
party review and correction, and
includes a special language model to
help you achieve exceptional
accuracy when dictating legal
terms.

R 8,201.00 @ www.wantitall.co.za 

Dragon NaturallySpeaking for Dummies
A guide to using and training your Dragon
NaturallySpeaking software.
Wiley Publishing 
ISBN: 9781118083802
R227.00 from www.kalahari.com �

Van Wyk is an analyst programmer at
Pathcare (Dietrich, Voigt, Mia & Partners)

D E W A L D T  V A N  W Y K

Iconsidered for a moment the latest gadgets, getting
ever smaller, smarter and function-rich; I conjec-
tured that perhaps innovators are no longer creating

as many new gadgets as they are refining existing ones.
And, while certain technologies have evolved at phenom-
enal rates, such as digital photography, I cannot help but
feel that other areas of innovation have stagnated. 

Van Wyk
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Here be dragons too
M I C H A E L  A V E R Y

Investment holding company Invicta, which is ostensibly a conglom-
erated engineering firm, is quietly going about establishing an ambi-
tious plan for global domination.  

Invicta Holdings was formed in 2000 from the merger of Invicta and
Bearing Man, and is controlled by  crafty Cape-based billionaire business-
man Christo Wiese. Its products and services cover a vast range from
being Southern Africa’s leading distributor of bearings, seals, power trans-
mission components and related industrial components to a full spectrum
of leading agricultural machinery, implements and related spares, whole-
sale and retail distribution of light earthmoving machinery, turf-grooming
machinery, golf cars, utility vehicles, heavy earthmoving machinery for
construction and mining application, and importing and distributing of
tiles and related sanitary ware in the Western Cape, Gauteng and
KwaZulu-Natal. 

As if that wasn’t enough of a mouthful, it can now boast the addition of
one of the world’s largest independent distributors of heavy machinery parts
and diesel engine components, Singapore-listed Kian Ann Engineering.  

Invicta is planning to use Singapore as the gateway into an ample and
growing Asian market and it seems it was prepared to pay a price some
observers believe to be too generous, to get it. 

The offer, affected via a scheme of arrangement, was pitched at S$0,44
per share (roughly R3,11) equating to a total purchase price of
S$192,64m (around R1,360bn). 

In August, respected Singapore-based research firm, SIAS Research,
released a note to investors advising of a fair value for Kian Ann paper of
S$0.33, implying Invicta was willing to offer a 33,3% premium to get its
hands on the Asian asset. 

Upon closer inspection Kian Ann is undoubtedly a mouth-watering
prospect, though it is showing signs of stress related to the slowing Asian
and European economies. 

Established in 1965, Kian Ann has the capacity to distribute more
than 1,3 million line items covering over 270 brands from 220 suppli-
ers to a global customer base of dealers and end-users in diverse
industries ranging from infrastructure development, construction,
forestry, agriculture and mining to marine industries. The Group dis-
tributes to over 50 countries covering primarily Southeast Asia,
Central Asia, China, Australia, New Zealand, Europe, Russia and the
Middle East. 

Invicta shareholders will be slightly concerned that Kian Ann’s most
recent quarterly report to end September 2012 reveals a worrying decline

in both revenue and profitability
due largely to the slowdown in its
Malaysian forestry business. The
Group reported sales of $40,3m, a
decrease of 8,7% compared with
$44,2m in the first quarter of finan-
cial year 2012.

Profit before tax decreased by
22,1% from $6,4m in Q1FY2012 to
$5m in Q1FY2013.

Profit attributable to owners of
the company declined by 29,8%
from $5,3m in Q1FY2012 to $3,7m
in Q1FY2013.

However, despite reporting a
decline in its profit margin, it still
remains healthy at 25,7% down from 28,4% in Q1FY2012. 

Overall Kian Ann looks an attractive acquisition. The Group reflects
a healthy financial position with the total amount of loan and borrowings
at $23,4m, nearly $5m $28,4m as at June 30 2012. This was mainly due
to repayment of term loans during the period under review.

What Invicta’s executive management will have to remain wary of is
falling into what is starting to look like a global expansionary trap.  Since
1994 many South African listed entities have made forays into the global
marketplace, starry-eyed but with varying degrees of success. 

SABMiller can be counted as a true champion success story. But the
bloodied and bruised provides a far longer list with the likes of Anglo
American, Discovery, Old Mutual, Pick ‘n Pay and most recently Netcare
(it had to write down its UK business by R11bn  as revealed at its results
announcement in November). 

Of course each situation and company is different, demanding its own
analysis, and broad generalisations can often be misleading. However, the
caveat is that the holy grail of international expansion obviously isn’t
achieved without sizeable risk. More so than ever before as global eco-
nomic dynamics shift away from the established developed markets
towards developing and frontier markets that are perhaps not as well
defined or understood. 

This is where the growth story is seen to be firmly entrenched for the
foreseeable future but investors in these companies would be well advised
to recall that here be dragons too.  �

Christo Wiese
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Italtile and Rallen have delivered to the Ceramic Board of directors a notice of their firm inten-
tion to make an offer to acquire all of the ordinary shares held by the Ceramic Independent
Shareholders in the issued share capital of at a price of R130 per target share. The Ceramic
Board has resolved that the Company will apply to the JSE for a termination of its listing. The
target shares acquired in terms of the offer will be acquired by the Offerors on the following
basis: a maximum of 20% of the total issued ordinary share capital of Ceramic in respect of
which the offer has been accepted shall be acquired by Italtile; and to the extent that valid
acceptances of the offer are received in respect of more than 20% of the issued ordinary
share capital of Ceramic, Rallen will acquire such excess. The offer consideration of R130, in
cash, per target share represents an 18% premium to the volume weighted average price of
Ceramic Shares of R110,03 over the 30 traded days preceding the date of the publication of
the Italtile and Ceramic cautionary announcements on SENS on 28 May 2012. The Target
Shares will be acquired cum any dividend declared by Ceramic. Italtile and Rallen will each
fund their portion of the aggregate Offer Consideration out of their own cash resources and
have provided written confirmations from Investec Bank and Sanlam, respectively, to the TRP
that they have the cash resources necessary to meet their obligations under the Offer.

Sephaku Holdings announced that its board of directors has approved the principal terms on
which the Company will acquire the entire issued share capital of Métier Mixed Concrete
Proprietary Limited from its shareholders, the JTR Trust, Kenneth Capes, Richard Thompson
and Wayne Witherspoon. The total nominal purchase consideration payable to the Métier
shareholders for Métier Mixed Concrete is R365m and will consist of a combination of cash
payments and the issue of fully paid Sephaku Holdings securities. The purchase  consideration
will be settled as follows: a cash payment of R110m, issue of 5m Sephaku Holdings demateri-
alised no par value shares at R6 per share at a total issue price of R30m and issue of 11,1m
Sephaku Holdings dematerialised no par value shares at R9 per share at a total issue price of
R100m, all on closing; On 1 December 2014: cash payment of R125m and agterskot of an
additional amount of shares to be issued at a 60 day VWAP to the 1 December 2014
Sephaku Holdings share price which would make the total agterskot consideration equal to
R100m, subject to a maximum share price of R9 and a minimum share price of R4. 

An indirect wholly-owned subsidiary of Invicta, Invicta Asian Holdings Pte Ltd and Kian Ann
Engineering Limited have entered into an implementation agreement dated 15 October 2012
under which the Acquiror will acquire all the issued and paid-up ordinary shares in the capital
of Kian Ann through a scheme of arrangement, pursuant to Section 210 of the Companies Act
(Chapter 50 of Singapore) and the Singapore Code on Take-overs and Mergers. The Scheme
will involve, amongst other things, the following: the transfer of all the Shares held by the share-
holders of Kian Ann to the Acquiror; and in consideration of such transfer: the Shareholders
will receive a cash consideration of S$0,44 (R3,11) per Share; and Law Peng Kwee (Co-
Founder and Managing Director) and Kevin Law Cher Chuan (Group General Manager and
Executive Director) will swap their respective interests in Kian Ann for a shareholding interest in
the Acquiror. Pursuant to the Scheme, the Shares are to be transferred by the Shareholders to
the Acquiror fully paid and free from any encumbrance. The aggregate consideration payable
by the Acquiror for the Acquisition is S$192,64m (approximately R1,360bn).

Pursuant to the conclusion by Group Five of a series of transactions during 2005 (the BEE
transaction), direct black ownership was introduced into the company. The BEE transaction
comprised the following three principal components: a broad-based employee scheme, relat-
ing to 0.6% of Group Five’s shares in issue at the time; a black management scheme, relating
to 3.9% of Group Five’s shares in issue at the time; and the iLima transaction and the
Mvelaphanda transaction, jointly relating to 21.6% of Group Five’s shares in issue at the time.
Several factors, including the unwinding of the iLima transaction, the winding up of the broad-
based employee scheme and the impending expiry of the black management scheme, has
necessitated Group Five reviewing its BEE ownership status. In addition, Mvelaphanda has
committed to a process of realising value of its assets for its shareholders, including its interest
in Group Five. This presented Group Five with the opportunity to engage in discussions with
Mvelaphanda, relating to the possible sale of the 12 356 865 Group Five shares held by
Lexshell 650 Investments, and the utilisation of the subject Group Five shares in the amended
BEE transaction. Pursuant to such discussions, Group Five and Mvelaphanda have reached
agreement, in terms of which the Black Professionals Staff Trust and the Izakhiwo Imfundo
Trust, both to be established by Group Five, will, between them, acquire the subject Group
Five Shares. In order to facilitate the amended BEE transaction it is proposed that the follow-
ing principal amendments to the subject agreement be approved: substituting each reference
to Lexshell and Mvelaphanda with a reference to the Black Professionals Staff Trust and the
Izakhiwo Imfundo Trust; the transaction term being extended to no later than 1 November
2020; Group Five distributions being paid in cash and utilised by the trusts in accordance
with the provisions of the relevant trust deeds; and the notional funding rate being reduced
from 12% to 9% with effect from the date of implementation of the amended BEE transaction.
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